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THE LAW OF SPORTS: THE UNIQUE PERFORMER'S 
CONTRACT AND THE ANTITRUST LAWS 


by 


Freperic A. JoHNSON* 


Professional sports in the United States owe their many years of 
immunity from the antitrust laws to the wisdom of the late Judge, 
Kenesaw Mountain Landis. He kept Baseball systematically from 
appellate adjudication during his twenty-four years as Baseball Com- 
missioner. By the time that the Baseball structure was reviewed by 
the Supreme Court, thirty-one vears had elapsed from its decision 
in the Federal Club case.’ Baseball had entered the arena of “Big 
Business” and could not wholly evade the antitrust laws. The players 
were too valuable to be allowed to break or “jump” their contracts. 

In 1951, the sixteen Major League Clubs had received a minimum 
of $4,561 ,312.50 from radio and television.? 

The cost of developing a player of major league calibre was over 
$201,000 per annum; and, to insure a club of championship calibre. 
four of these expertly trained professionals had to be supplied annuall\ 
to replace the quota of fading veterans. The necessity for this quota 
arises from the actuarial figure, reinforced by experience, that the 
mean competitive existence of a “Big Leaguer” is 6.3 years.* These 
plavers are the only genuine assets of a club. The value of a Baseball 
organization for modern purposes of advertising is exemplified bv the 





* Member. New York Bar. 


Ed. Note: Mr. Johnson’s speech was delivered before the Trade Regulation Com 
mittee of the Federal Bar Association of New York, New Jersey and 
Connecticut at its annual symposium. The meeting was held in the U. » 
Courthouse. New York City in January, 1957. 


1 Toolson v. New York Yankees, Inc., 346 U. S. 356 (1953); Federal Clul \ 
National League, 259 U. S. 200 (1922). 

The estimated income in 1956 for the radio and television rights to the World 
Series and All Star Games over the Mutual network was $1,250,000. For the five 
vears beginning with 1957 the network rights for radio and television over N.B.C. are 
estimated at $3,000,000 annually. 


2 H.R. Rep. No. 2002, 82d Cong. Ist Sess. 6 (1952) 


3 Hearings Before the Subcommittee on the Study of Monopoly Power of the 
House Committee on the Judiciary, 81st Cong. ser. 1 pt. 6. at 868 
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purchase in February 1953 by Anheuser Busch* of the entire St. Louis 
Cardinals organization for $3,750,000 of which $2,500,000 was in 
cash 

The popular appeal of Baseball lies in the extraordinary rhythm 
of its participants and television is perpetually reinforcing the monop- 
olistic position of the professional game within the very channels of 
interstate commerce. Its fascination is most conspicuously displayed 
by the synchronized coordination among the players on the opposing 
nines when in the parlance of Baseball a slugger drives a liner be- 
tween fast outfielders to clear the sacks and slides safely into third 
a fraction of a second before he is tagged with the ball that has rapidly 
been fielded and promptly relayed with speed and accuracy from the 
farthest corner of the park. 

The incidences of the antitrust laws upon professional sports in 
the United States can only be understood from the imponderables 
of popular opinion in its reaction and counteraction toward Organized 
Baseball. This was the bellwether that led the American people to 
watch with mounting enthusiasm athletic contests between clubs of 
skilled professionals during the interval that elapsed from the close 
of the War Between The States to the passage of the Sherman Act. 
“*Trusts’ and ‘monopolies’ were the terror of the period.” * Orga- 
nized Baseball, at its formative stage within the decade preceding 
the adoption of that statute, had achieved enough economic im- 
portance to be responsible for a line of cases, construing the com- 
mon law of restraint of trade, and for charges of slavery and 
monopoly pubiished by John Montgomery Ward,® the scintillating 
shortstop for The Giants,” and the leader of the plavers in their revolt 
against the owners just before the Sherman Act was passed. 

Afterwards a succéssful attorney at the New York Bar, he was a 
natural advocate and publicist. He aimed to enlist the allegiance of 
what may fairly be referred to as the upper middle class: the group 





+ The Cardinals Strike 1t Rich, Saturday Evening Post. June 27, 1953. 
5 U.S. v. Underwriters Assn., 322 U. S. 533, 553. 


6 [Spalding America’s National Game—Baseball—270, 272 New York—American 
Sports Publishing Company—-1911] 40 Lippincott’s Magazine, 310 (1887); H.R. Re- 
port, supra, 32. 


7 Lieb, The Baseball Story, 11, 74—G. P. Putnam's Sons New York—195u. 
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that was represented by the audiences in the orchestra of the formerly 
widespread legitimate theatre whose members were as spontaneously 
captivated by the sophisticated comedy of De Wolf Hopper in a 
Gilbert and Sullivan operetta as they were by his innumerable reci- 
tations of Casey At The Bat.”* As the varied counts in the ad hominem 
or popularly phrased indictment of Ward by the professional game, 
as a monopoly, which violates the policy of the 13th Amendment, 
have been sustained whenever a court has read literally the contrac- 
tual arrangements of Baseball with the apposite postulates of law 
and equity in mind,® this professional game reflects the solitary iden- 
tification between judicial and popular thought that persisted for 
over a generation within a definable segment of the American people; 
an identification, that helps to explain in terms of law and sociology 
the otherwise nebulous psychological background of the Sherman 
Act. That background has recently been explored by the profound 
and brilliant Swedish authority, Hans Birger Thorelli.? Where Base- 
ball is concerned, the same factors that account for the Sherman Act 
were germinating with augmented force on the eve of the passage 
of the Clayton Act.?® 

With the likelihood of a progressively shortened work week from 
the imminent preparation of atomic energy for industrial concerns, 
the impetus of popular pastimes upon the growth of the law accen- 
tuates the utter inconsistency in the exemption of team games from 
antitrust jurisdiction under the authorit, of the 1922 decision in 
the Federal Club case™ since the professional boxers’ contract has 
been included by distinguishing that precedent.’* The International 





Ta America’s National Game 449-452 
8 National &xhibition Co. vy. Ward, 9 N. Y. Supp. 779; 24 Abb. N.C. 393 (1890); 
American League Baseball Club of Chicago v. Chase, 41 Misc. (N. Y.) 441 (1914). 
Frank, J., concurring in Gardella y Chandler, 172 F. 2d 402, 408 (1949). Cf. Mr. 
Justice Burton dissenting (Mr. Justice Reed concurring with him), in Toolson v. 
New York Yankees, Inc., 346 U. S, at 357. 


9 Thorelli, Federal Antitrust Policy: Origination of an American Tradition 108-163 
(1954). London, Stockhoim, Baltimore. 


10 =38 Stat. 731 Act of October 15, 1914 C. 325. American League Baseball Club 
of Chicago v. Chase, 86 Misc., at 45.9 (July 1914). 


11 Report of U. S. Attorney General’s National Committee To Study The Anti- 
trust Laws, 62-64, G.P.O. (1955). 


12 U.S. v. International Boxing Club, 348 U. S. 236 (1955) 
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Boxing Club monopolized the television rights to championship bouts 
by its contractual condition that the challenger in the event of victory 
would fight as champion for that club alone. The uniform contract 
of the National Football League currently before the Supreme Court 
for decision,"* is fully as onerous as the boxers’ agreement. Neither 
is as drastic in its juridical connotations as the combination of the 
reserve clause and the Farm System of Organized Baseball, though 
the reserve principle in Football together with the draft puts the 
services of the college graduate at the disposal of a single club, which 
reserves him thereafter in imitation of Baseball regulations.’* 

The reserve clause confers upon the baseball club, at the termi- 
nation of the player’s contract for the season, the sole and exclusive 
option to reemploy him for the succeeding season. As the clause 
is incorporated in a separate paragraph in the uniform contract; the 
standardized agreement which every player in the game must sign, 
the upshot is that each player upon entering into his new contract 
is successively bound to his club from season to season by its right 
of reservation over him throughout the duration of his athletic life 
in Organized Baseball. From its unlimited extension, the right of 
reservation has sacrificed its intimate kinship with the unique per- 
formers’ contract that was adapted from the theatrical world in 
September 1879, by the Boston Club of the National League to 
hold its five key players as a unit," and the present Major League 
contract stipulates that the player consents to be adjudged unique 
and irreplaceable.** 

This universal right of reservation for both the Major and Minor 
League players does not undergo an iota of impairment when the 
plaver is transferred to another club in pursuance of the assignment 
clause: a further essential paragraph in the standardized agreement. 
The player may be sold or traded in his professional capacity by his 
own club to another club through the procedure of assigning his 





18 Radovich v. National Football League (Civ. Dkt. No. 94, Oct. Term, 1956); 
Chicago Cardinals Football Club, Inc. v. Etcheverry (U.S. D. C. D. N. Mex., June 26, 
1956). 


14 Ibid. 
18 H.R. Rep. No. 2002, id., 111. 


16 Hearings Before the Subcommittee on the Study of Monopoly Power Of The 
House Committee on the Judiciary, 8ist Cong., ist Sess. 1248 at 1249. 
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future services with his own consent as expressed in the assignment 
clause of the uniform contract to which he has become a party.’’ 

The Farm System operates through the joinder of the reserve 
and the assignment clauses. This System furnishes the avenue for 
the acquisition and development by the Major League or parent club 
of a reservoir of young players at rated degrees of maturing ability 
in the graduated categories of the Minor Leagues. The Major League 
parent may own Minor League clubs and have working agreements 
with other clubs in the Minors for the choice of a definite or an 
indefinite number of their players; provided, that neither by owner- 
ship nor by agreement may a Major Club exert any control beyond 
a single club in the same Minor League.'* This qualification does 
not relieve the subordination of the player's opportunities for pro- 
motion as the direct result of the Farm System to the volition of the 
parent Major League Club.’® 

All of these contractual arrangements of Organized Baseball owe 
their immunity from the antitrust laws to the administration of Judge 
Landis. Prior to his election to that post, two distinct periods had 
passed in the legal history of the professional game. First, ensued 
the efforts of the clubs to enjoin their players who “jumped” the 
reserve clause. Then a comparative conservatism emerged with the 
establishment of the National Commission as the governing agency 
for the professional game under the National Agreement of 1903. 
This was the Constitution of Baseball adopted after the American 
League had been recognized as the second Major entity. Ban Johnson, 
its President, was the dominating personality on the Commission. 
August Herrmann, the Chairman was the President of the Cincinnati 
Club of the National League. Further efforts to enforce the reserve 
clause in court were abandoned. The authority of the Commission 
did not cease formally until Judge Landis took charge of Baseball 
after the season of 1920.2° 





17 Jbid.; Report, supra note 2 at 31. 
18 [bid., 64-72. 
19 = Ibid., 65. 


20 Jbid., 58-59; note, Monopsony In Manpower, 62 Yale L.J., 576, 591; Amer- 
ica’s National Game, supra, note 6, at 413; Dictionary of American Biography, 92— 
Charles Scribner’s Sons, New York, 1933. 
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By that time, Baseball litigation had given repeated warning of 
a definitive boundary between the allowable orbit for the equitable 
enforcement of a unique performer’s contract and the contrasting 
impact of the common law and the antitrust statutes in condemning 
extra-judicial sanctions that coerced compliance with agreements for 
the performance of personal service. An acceptance of the reserve 
clause at face value means that the club is entitled to enjoin its 
player henceforth from performing for any other club. In equity 
itself, this relief is opposed to the weight of authority that had its 
inception for specific performance shortly after the enactment of 
the Sherman Act and wholly independently of it through the British 
Chancery in the case of Whitwood Chemical Co. v. Hardman.** 
The prevailing principle is that the injunction forbids the defendant, 
pursuant to an express or implied negative covenant, to compete with 
the plaintiff throughout the jurisdiction of the court and that that 
restraint is framed with sufficient breadth to tempt the defendant 
to perform his contract; provided, that it does not confront him 
with the alternatives of idleness or of a return to the service of the 
plaintiff.** This result is a modification of the resort to the negative 
covenant introduced by Lumley v. Wagner, where the Court issued 
the injunction, based upon the negative covenant, as an indirect 
means of securing affirmative performance of the contract.** 

In any cognate litigation arising in the United States from a 
professional sport, and especially Baseball or professional football. 
the departure of equity from Lumley v. Wagner is of the utmost 
significance. The reason is that the author of the opinion in the 
Federal Club case,** Mr. Justice Holmes, at nisi prius, while an 
Associate Justice upon the Supreme Judicial Court of Massachusetts. 
disapproved of Lumley v. Wagner. In his opinion, there was no 
distinction between a judge saving: “If you do not sing for plaintiff 
you shall not sing elsewhere,” and “If you do not sing for the plain- 
tiff you shall go to prison.” He, therefore, confined the restraint 





21 Law Report, 2 Chan. 416 (1891). 
22 Warner Brothers Pictures Incorporated v. Nelson, 2 K.B. 209, 219 (1937). 


23 1 De G.M. & G. 604 (1852 Ch. App.). 
24 259 U.S. at 207. 
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against the defendant, Camille D’Arville, a noted and unique comic 
opera star, to local competition.** 

In New York theatrical circles, the celebrated producer, Augustin 
Daly, or more probably his attorney, had foreseen these difficulties 
years before Lord Lindley’s depreciation of Lumley v. Wagner as 
anomalous in Whitwood Chemical Co. v. Hardman.* Augustin Daly 
integrated two contracts within a single document: one provided 
for performance by Fanny Morant Smith, his leading lady, in con- 
sideration of the payment of her salary; the other for payment to 
her of one-quarter of her salary for her agreement to remain idle. 
The tender of this latter amount procured specific enforcement by 
the grant of a conditional decree in pursuance of the second con- 
tract.?? 

While this dual agreement appears to have been the model for 
the reserve clause,?® conditions in Baseball did not encourage com- 
pensation for idleness. Too many players in the final quarter of 
the nineteenth century would have relished a rollicking vacation 
with pay.” The 10 days’ release clause, forerunner of the 30 days’ 
clause in the present Major League contract, was designed in that 
period to invite a modicum of sobriety and decorum.*® The dissipated 
player in the Major Leagues is now the decided exception. 

The original National Agreement consummated between the 
National League and the old American Association in 1883 was 
the answer to the novel situations within the professional game.*? 





28 Rice v. D’Arville, 8 Harv. L. Rev. 172 (1894); Boston Herald, Sunday, Sep- 
tember 30, 1894, Reprinted in Appellant's Brief, 24-26 in Kowalski v. Chandler, 202 
F2 413—6 Cir.—1953. 

For the final outcome of the D’Arville litigation in the defeat of the plaintiff, see 
162 Mass. 559 (1895). 


26 L.R. 1891, 2 Chan. at 428. 
27 Daly v. Smith, 38 N. Y. Super. 158; 49 How. Pr. 150 (1874) 


28 Johnson, Baseball Law, 73 US.L.J. 252 (1939) reprinted in N.Y.L.J. Editorial 
pages, October 7, 9, 10, 11, 13, 14, 1939. 


29 America’s National Game, supra note 6, 524-525 


30 Federal Ciub v. National League, 259 U. S. 200. Record on Appeal, ff. 696-697. 


31 H.R. Rep., supra, at 26-27; America’s National Game, supra note 6, 240-248. 
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The players responded with their own union, The Brotherhood.** 
When they planned a league of their own under the leadership of 
John Montgomery Ward for the opening of the season of 1890, in 
revolt against the owners for erecting salary ceilings;** State Courts 
in New York** and Pennsylvania** in the first half of that year 
held the uniform contract lacking in mutuality owing to the 10 
days’ release clause and the reserve clause too indefinite for enforce- 
ment in the absence of an agreed salary for the coming season. In 
March, Judge Wallace in the United States Circuit Court for the 
Southern District of New York defined the right of reservation as 
a contract to make a contract if the parties can agree.** It bound 
the clubs who were parties to the National Agreement not to sign 
each others’ players. The players were free to join their independent 
League. This opinion dissolved the premise for the charges by John 
Montgomery Ward of slavery and monopoly. Less than four months 
later the Sherman Act was adopted.*” 

In late June 1914, within four months prior to the passage of 
the Clayton Act, the United States Circuit Court of Appeals for 
the Sixth Circuit in Weeghman v. Killifer,** followed the construc- 
tion of the reserve clause in the Ewing opinion.”” This was during 
the “war” between Organized Baseball and the Federal League. 
The heightened sensitivity toward personal, if not civil rights, after 
the lapse of nearly twenty-five years, was indicated by the contempo- 
rary opinion of Mr. Justice Bissell in American League Club of 
Chicago v. Chase, who declared Baseball a common law monopoly 
and its players quasi peons from his erroneous reading of the right 





32 H.R. Report, supra, 111-112; Metropolitan Exhibition Co. v. Ewimg, 42 F. 198, 
203 (U.S.C.C. $.D. N.Y.—March 25, 1890). 


33 America’s National Game, supra note 6, 271; H.R. Report, sugra at 33. 

34 National Exhibition Co. v. Ward, 9 N. Y. Supp. 779; 24 Abb. N.C. 393 (1890). 
3S Philadelphia Ball Club, Limited v. Hallman, 8 Pa. Co. Ct. Rep. 57 (1890). 
36 Metropolitan Exhibition Co. v. Ewing, 42 F. at 204. 

37 26 Stat. 209; Act of July 2, 1890, C. 647. 

38 215 F. 289 (C.CA—6 Cir. June 30, 1914). 


39 Jbid., 291. 
40 86 Misc., at 465. 
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of reservation and by Judge Learned Hand's decision in the Marienelli 
case*! that the Keith Orpheum Circuits were offending against the 
Sherman Act for blacklisting vaudeville performers who entered upon 
engagements with other circuits. 

Weeghman v. Killifer,* portrayed the wisdom of the National 
Commission from its inauguration for its practical construction of 
the reserve clause by avoiding all efforts to enforce it in court and 
through its added precaution in its deletion from the uniform contract 
of the provisions for such enforcement at law and in equity against 
the player; provisions that had characterized the National League 
reserve clause at the turn of the century.** Under these circumstances, 
Organized Baseball was subsequently able to disavow the use of the 
right of reservation for the purpose of blacklisting players and to 
demonstrate further the helplessness of its clubs to restrain “jumpers” 
of their season's contracts from joining the Federal League owing 
to the reiterated judicial refusals of specific performance for the 
purported lack of mutualitv from the presence of the 10 days’ release 
clause in the uniform contract. 

In anticipation of the competition from the Federal League, 
however, Chairman Herrmann, had announced the determination 
of the Commission to blacklist reserve and contract “jumpers,” 
alike.“* This and the unofficial threats had furnished the argument 
for the “jumpers” to negotiate iron-clad three year contracts with 
substantial salary increases from the Federal clubs. In January 
1915, the Federal League, a corporation, brought suit against the 
representatives of Organized Baseball in the United States District 





4\ H. B. Marienelli v. United Booking Offices of America, 227 F. 165 (US D.C. 
S.D. N.Y. July 31, 1914). 


42 215 F. 2d at 291; Monopsony In Manpower, 62 Yale L.J. at 591; cf. America’s 
National Game, supra note 6, 333-334. 


43 Philadelphia BaseBall Club, Ltd. v. Lajoie, 202 Pa. 210 (1902) Monopsony In 
Manpower, 62 Yale L.J. at 588-589. 


44 Brooklyn Base Ball Club v. McGuire, 116 Fed. 782 (U.S.D.C.E. D. N.Y. 1902); 
Metropolitan Exhibition Co. v. Ward, 9 N. Y. Supp. 779, 24 Abb. N.C. 393; Cincin 
nati Exhibition Co. v. Johnson, 190 Til. App. 630 (1914). 


48 Federal Club v. National League, 259 U. S. 200, Record on Appeal, f. 712; 
H.R. Report, supra 53. 


# Ibid. $1. 
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Court for the Northern District of Illinois before Judge Kenesaw 
Mountain Landis to dissolve the professional game under the Sherman 
and Clayton Acts.*7 The Cincinnati Club, an intervening defendant, 
filed an answer signed by August Herrmann as its President. 
This denied any binding force in the reserve clause as a contractual 
obligation or to sustain a blacklist. Minor Brown. the veteran pitcher, 
enlivened the four days’ hearing, by testimony that a Minneapolis 
club manager had on one occasion traded a player for a bird dog. 
Judge Landis reserved decision.” 

After eleven months of waiting by the parties with no word from 
him, the antitrust action and the war were settled.*° The agreement 
of settlement was entered before Judge Landis without prejudice 
to the rights of the Baltimore Club.*’ This was the plaintiff in the 
Federal Club case that was tried in April 1919 in the District of 
Columbia.™ In accordance with the settlement, all of the “jumpers” 
had been reinstated and the obligation to pay the unexpired portion 
of their salaries assumed by the various clubs in Organized Base- 
ball.** Chairman Herrmann and Ban Johnson testified without 
contradiction that the reserve clause was only used for internal 
protection; that there had never been a blacklist; that the reserve 
clause was always wiped out in the presence of an independent 
league; and that the clubs were helpless because of the 10 days’ 
release clause to restrain contract “jumpers.” * Herrmann’s testi- 
mony that the plaver limit was 22 for each club was confirmed 
by the prohibition against farming in the National Agreement,5* 
and an official for plaintiff as its leading witness, testified that the 
rule was observed.** This witness under astute cross-examination by 











47 Ibid., 56; US. DC. ND. Ills. E.D. “No. 373 in equity.” 
48 Gardella v. Chandler, 172 F. 2d 402, Brief of Appellant, i7 





49 H.R. Report, supra 56. 

sO Ibid. 

51 Ibid., 56-57. 

$2 bid. 

533 Federal Club v. National League, 259 U. S. 200, Record, ff. 286-291. 


534 /bid., 695-7; 700; 783-786; see also Brief on behalf of Defendants in Error, 23. 


5S J/bid., Record on Appeal, f. 692. 
56 Ibid., 141. 
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Senator George Wharton Pepper, the resourceful attorney for the 
Leagues, admitted that in order to compete by acquiring the very 
best talent, the promoters had been driven to the ranks of the 
Organized Baseball.** Finally, the annual receipts by the National 
League from the Western Union for wire service reports of the 
games were a meagre $18,000.** 

This is the summary of the state of facts upon which the Supreme 
Court decided in 1922 that Baseball was a local business and that 
the interstate transportation of its clubs was incidental upon analogy 
to insurance. In the opinion, the antitrust laws were not construed, 
nor the reserve clause mentioned. 

In the amicus brief in the pending Football case, the Government 
states that “in its very terms, the Federal Baseball decision was 
limited to the factual situation of baseball as it was conducted at 
that time and as it was described in the record before the Court.” *° 
This seems to have been the understanding of Judge Landis. 

With him as Baseball Commissioner reserve clause “jumpers” 
were reinstated as soon as they could show that they had not been 
under contract with an independent club for a year. Farming 
had not been prohibited by the Major League Agreement that had 
replaced the National Agreement of 1903.°' Its existence nullified 
ultimately the player limits that had been moderately relaxed by 
the new rules.6? The Commissioner's frequent decisions that players 
were “free agents” cost the clubs over $1,000,000 to sign them 
again.** All opportunities from within the game to raise in court 
the issue of the reasonableness of the reserve clause were foreclosed 
by these emancipations that occurred whenever the Commissioner 
discovered that a club was “covering up” a player on its farms in 








57 Ibid., 208. 

$8 Jbid., 207; H.R. Report, supra, 50-51. 

59 Federal Club Case, Record on Appeal, supra, ff. 443-444. In American League 
Club v. Johnson, 190 App. Div. 932 (N.Y.—1920), it appeared subsequently that 


President Ban Johnson of the American League received $20,000 annually from Western 
Union for this service as a prerequisite. 


60 H.R. Hearings, supra, 608, 627, 628, 629. 
61 H.R. Report, supra, 59, 60. 

62 Ibid., 62-74. 

63 H.R. Hearings, supra, 656. 
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defiance of Baseball regulations.** His thorough familiarity with the 
related rules of Baseball and the law was on a par with his courage 
and sagacity in executing them. Judge Landis endowed Organized 
Baseball with the only prolonged period of peace that it has ever 
known.** He accomplished this because he could also prevent moves, 
during the uninterrupted course of the game’s epochal expansion, 
that he considered unwise by his determination to resign if they were 
not followed. The owners did not dare to alienate the fans, who 
had implicit faith in the Judge, by overriding him. It is this circum- 
stance, in particular, that repays the study of the interrelations be- 
tween public opinion and the antitrust statutes in connection with 
professional sports. It gave Baseball the equivalent of a vested right. 

When the application of Danny Gardella for reinstatement after 
he had “jumped” the reserve clause, to join the Mexican League was 
denied by Commissioner Chandler, the Southeastern Underwriters 
case had destroyed the analogy between Baseball and insurance.“ 
The clubs and the Commissioner were disposing of radio rights to 
broadcast the games to advertisers for considerable amounts and 
systematic television was simply postponed until the completion of 
coaxial cables. Judge Goddard in dismissing the Gardella complaint 
on motion suggested in his formal opinion an appeal upon the factual 
differentiation created by the broadcasts and the change in the 
construction of the commerce clause since 1922.67 The 2 to 1 reversal 
by the Court of Appeals proved his wisdom.“* The casting vote 
of Judge Learned Hand to reverse for proof that the income from 
radio and television had to be sufficient to color the whole would 





64 See ibid., at 673 and 681. 


65 See Baseball Law, 73 U.S.L. Rev. at 270, Editorial page, N.Y. L.J., October 14, 
1939. 


66 Niemic v. Seattle Rainier Baseball Club, 67 F. Supp. 705, 712 (U.S. D.C. W.D. 
Wash., N.D.—1946). - 


67 79 F. Supp. 260—July 1948—U.S. D.C. S.D. N.Y. Between the filing of the 
Gardella complaint and the argument before Judge Goddard, Mandeville Farms v. 
Sugar Co., 334 U. S. 219 (May 1948), had fulfilled Neville’s prediction that the 
Shreveport doctrine (Shreveport Rate Cases, 234 U. S. 342—1914) would be applied 
to the Sherman Act (Baseball and the Antitrust Laws, 16 Fordham L. Rev. 208— 
January 1948). 


68 172 F. 2d 402. 
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have been no obstacle for the plaintiff. Judge Frank’s separate 
opinion elucidated the severity of the Baseball regulations in juridical 
terms if they were literally enforced.” Fortunately, the professional 
game has a strong tradition of gentlemanliness and sportsmanship, 
to speak from personal experience, during repeated litigation with 
its representatives and attorneys.” The dissenting opinion of Judge 
Chase in Gardella™ in holding the wire service to be the equivalent 
of radio and television turned out to be of assistance in obtaining 
certiorari in the Toolson actions.”* 

By the time that Baseball had settled and had reinstated the 
Mexican “jumpers,” it had negotiated agreements to regulate the 
game from Hudson’s Bay to ghe Equator.** Jack Corbett was for- 
bidden to continue to sign Mexican players for his E] Paso Club as 
their contracts violated the pact for the mutual observance by Or- 
ganized Baseball and the Mexican League of their respective rights 
of reservation.”* Toolson was one of the Minor League players who 
brought their actions after the proceedings for Corbett had com- 
menced. 

The Courts of Appeals for the Sixth and Ninth Circuits created 
a conflict with the Second Circuit by following Judge Chase.”* Upon 
the application for certiorari for Corbett, the point was made that 
if the gloss upon the Federal Club opinion that broadcasts were 
indistinguishable from wire service should stand unreviewed, a con- 
stitutional amendment would be required to regulate the broadcasts 
of sports and the contracts with these performers.”*7 Upon oral argu- 





69 Ibid., 407; See Martin v. National League Baseball Club, 174 F. 2d 917 (— 
2 Cir—June 2, 1949). 


70 172 F. 2d at 408. 
71 See, Baseball Law, 73 U.S.L. Rev. at 270; Editorial page N.Y. L.J. October 14, 


72 172 F. 2d at 403. 


73 Toolson v. New York Yankees, Inc., 200 F. 2d 198—9 Cir.—1953; Kowalski v. 
Chandler, 202 F. 2d 413—6 Cir.—1953. 


7 Monopsony In Manpower, 62 Yale LJ. at 606. 

78 Corbett v. Chandler, 346 U. S. 356, Petitioner’s Brief 7-9 

76 See 200 F. 2d 198, 202 F. 2d 413 and 428. 

77 Corbett v. Chandler, Petition for certiorari, 17-18, see Record in 346 U. S. 356. 
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ment before the Supreme Court, counsel for the Yankees contended 
in answer to the pertinent question by Mr. Justice Burton that 
statutory construction alone was at issue.”® 

Upon that issue it was submitted that the players were no longer 
in the position that Mr. Justice Holmes had ascribed to them by 
his assertion that the Leagues were inducing “free persons” to cross 
state lines.7? They were now bound directly, whether unique or not, 
by a more inequitable rule than that of Lumley v. Wagner. The 
Major League contract had again subjected the players to an action 
at law for damages and to restraint in equity for their disregard of 
the right of reservation.** Their efforts, besides, were related to 
production, where the Court had held otherwise in 1922 in the 
absence of broadcasts for advertising purposes. In the brief sub- 
mitted by Senator Pepper for the Leagues in the Federal Club case,™ 
he had distinguished the interstate schedules of the clubs and operatic 
and theatrical troupes on circuit on the one hand, from the then 
supposititious case of the transmission of the sights and sounds of an 
opera or a play over wires from a central source. Clearly, the Fed- 
eral Club case had not decided any issues that were remotely affected 
by the wire service reports of Western Union across State lines. 

Finally, the brief of Senator Pepper had stressed the 22 per club 
player limit and the admission of plaintiff's witness that the very 
best talent was not numcrous enough for three Major Leagues.™ 
The Report of the Celler Committee, based upon the investigation 
begun and completed while the Toolson actions were pending, had 
shown how the player limitation had disappeared through the 
amended regulations that facilitated farming and that the Farms 
in many instances contained a super-abundance of talent. The under- 





78 U.S. Law Week for October 20, 1953, 22 L.W. 3098. 
79 259 U. S. at 209. 


nm” S Corbin on Contracts §$ 1204, 1209; see these sections also in the 1956 Pocket 
Parts West Publishing Co.—St. Paul, Minn.—1951. 


8! H.R. Hearings, supra, at 1249 for paragraph 4 (a) and at 1252 for paragraph 
10 (b). The latter is the reserve clause. 


82 259 U. S. 200. 
83 52-53. 
84 IJbid., 64-66. 
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lying issues which the Court in Toolson refused to reexamine were 
indeed far reaching. If the Court had: not avoided those issues 
by its recognition of the right of Baseball to rely upon the Federal 
Club case, during its expansion, the danger existed that the number 
of treble damage cases filed in the Federal Court might ruin the 
Clubs.** Under these circumstances, an exculpatory statute analogous 
to that which Congress passed for the benefit of Insurance Com- 
panies, after decision of the Southeastern case, might not have 
remedied the situation. Retroactive application of such a statute 
might have been rendered pro tanto unconstitutional under the Due 
Process Clause of the Fifth Amendment.® Nevertheless, the Toolson 
opinion seems definitively unsound, especially as the Congressional 
Report expresses the opinion that Organized Baseball was already 
under the antimonopoly statute.®” 

If the treble damage complaint against the National Football 
League for blacklisting the reserve clause “jumper” to an independent 
League is not sustained,‘ this result will be at variance with the 
common law, the equitable doctrines of specific performance and 
the principles encompassing the narrow state of facts in the Federal 
Club case. Judge Sugarman sustained a similar complaint in this 
Court against the National Basketball Association on December 11, 
1956.% In the Second Circuit, irrespective of broadcasts or tele- 
casts, the pure bred dog shows as conducted throughout the United 
States under the auspices of the American Kennel Club, are amenable 
to the Sherman and Clayton Acts.” 

The National Wrestling Alliance has recently permitted a consent 
judgment to be entered in a civil action brought against it by the 
Department of Justice in the United States Disrict Court for Des 
Moines, Iowa, to restrain its monopolistic booking and blacklisting 





85 Cf. Handler, Recent Antitrust Developments, Record of The Assn. Of The Bar 
Of The City of New York—April 1954, 171, 185-186. 


86 Hassett v. Welch, 303 U. S. 303 (1938). 


87 H.R. Rep. supra, 4, 7, 111-139; quoted by Mr. Justice Burton dissenting (Mr. 
Justice Reed concurring with him) in Toolson v. N. Y. Yankees, Inc., 356 U. S., at 
361. 


88 Washington Professional Basketball Corp., Inc. v. National Basketball Assn., 
et al., U.C.D.CS.D. N.Y., Cir. 101-355, Dee. 11, 1956. 


89 Delmont v. American Kennel Club, 186 F. 2d 508 (2 Cir. 1951). 
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practices. The current construction of the antitrust laws within 
and without the Department of Justice calls in conclusion for a 
recital of the memorandum that follows the prevailing opinion in 
U. S. v. International Boxing Club:*° 


“Mr. Justice Burton retaining the views expressed in his 
dissent in the Toolson case, joins the opinion and judgment of 
the Court in this case. Mr. Justice Reep joins in this con- 
currence.” 





90 348 U. S. at 245 
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ECONOMIC AND LEGAL APPROACHES TO ANTITRUST: 
AN ATTEMPT TO CLARIFY THE ISSUES 


by 


ALFRED E. Kaun* 


The parallelism between some of my own and Professor Stock- 
ing’s thinking and writing on antitrust policy has had me worrying 
in the past about whether the Rigid Conduit decision holds any 
threats for professors! I am relieved therefore that in his comments 
on the Dirlam-Stelzer article’ Stocking has taken such pains to dis- 
sociate himself from the views of Dirlam and Kahn as well.?, How- 
ever, the issue is not always squarely joined; it seems to me it would 
be useful therefore to try to set forth, as clearly as possible, the 
outstanding differences of opinion concerning antitrust policy that 
emerge from this exchange on the Cellophane decision. I begin at 
the simplest level possible, with a definition of terms and concepts: 
some of the obscurity and disagreements seem to reflect simple 
failure to communicate. 

The first thing to keep straight is the difference between the two 
functions economists have been performing in the study of business 
organization and public policv—economic analysis and policy criti- 
cism. Though we play both roles, we generally recognize the need 
for keeping them separate. The conclusions we reach as analysts 
need not coincide with the recommendations we make to policy- 
makers. As Stocking points out, he may conclude that the du Pont 
Company enjoyed excessive monopoly power in the cellophane busi- 
ness without necessarily implying that it should have been condemned 
under the antitrust laws for that reason.* 





* Professor of Economics, Cornell University. 


1 Dirlam and Stelzer, “The Cellophane Labyrinth,” 1 Antitrust Bulletin 633 (1956); 
Stocking, “On the Concept of Workable Competition as an Antitrust Guide,” 2 Anti- 
trust Bulletin 3 (1956). All page references to Stocking’s writings hereinafter incorpo- 
rated directly in the text refer to the latter article. 


2 Fair Competition: The Law and Economics of Antitrust Policy (1954). All page 
references to our writing hereinafter incorporated directly in the text are to this book. 


8 Stocking does a better job of distinguishing the two roles in defending his own 
position than in appraising ours. He says Dirlam and I “specifically rejected market 
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The economist’s principal criterion of acceptable industrial organi- 
zation is the concept of workable competition. The criterion means 
many things to many men. But most economists would agree, | 
think, that it embraces certain only qualitatively assessable charac 
teristics of market structure (number of sellers, ease of entry, charac 
ter of product), business behavior, conduct or practices (how did the 
companies in the market attain their present position? do they price 
independently or in collaboration? do they employ preclusive, or 
discriminatory tactics? how, in brief, have they and do they pursuc 
their individual interests?) and economic results or performance 
(the industry’s record of achievement or lack of achievement with 
respect to prices, profits, costs, innovation, and so on). It is difficult 
to imagine an economist analyzing and appraising an industry’s 
utilization of society's scarce resources who would not take into 
account all these considerations. Although many economists—in- 
cluding me—feel that a narrower inquiry would suffice to demon- 
strate the presence or absence of workable competition, most of us 
would probably feel constrained ‘to demonstrate its sufficiency to our 
colleagues by showing, as best we might, that the evidence on all 
scores either supports, or at least is not inconsistent with the same 
conclusions.* 

The crucial issue in recent years has been to what extent these 
tests of workable competition ought to be applied in antitrust litiga- 
tion. The courts have always applied them to some extent, directly 
or by implication, because the purpose of the laws has something to 
do with the preservation of competition, and these are the various 
ways of measuring the competitiveness of markets. But judicial scru- 
tiny of the facts in applying the law has been directed mainly at 
the middle group of criteria, at the conduct of the defendants in 





structure and industrial performance as tests of the workability of competition” (p. 24, 
stress supplied). As the quotations from our book that he himself reproduces in 
support of this statement emphatically demonstrate (in italics, which he faithfully 
reproduces) we reject these tests “for incorporation into law.” We nowhere deny their 
essentiality in assessing the workability of competition; what we aver is that work- 
ability of competition should not be the prime test of antitrust violation. 


4 See Stocking’s detailed, and to me convincing appraisal of the economic record 
of three industries in “The Rule of Reason, Workable Competition, and Monopoly,” 
64 Yale Lew Journal 1107 (1955); and, for another impressive example, Kaysen, 
United States v. United ‘Shoe Machinery Corporation (1956). 
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achieving or employing market power, rather than at market power 
itself, on the one hand, or economic results on the other. The evil 
attacked by the Sherman Act is not monopoly, but the imposition of 
restrictions on free competition—by combining, conspiring, exclud- 
ing.* Even where liability is explicitly hinged on results—as in the 
Clayton Act, whose proscriptions apply only “where the effect may 
be to substantially lessen competition’’—the test is one that applies 
to the evaluation of specified business practices—price discrimination, 
tying-in, merging, and so on—and the bad results the courts must 
find are not poor economic performance, as defined above, but, 
precisely as in the case of the Sherman Act, the prospective sub- 
version or undue impairment of the competitive process. 

The proponents of interpreting or changing the antitrust laws 
into a charter for the maintenance or installation of workable competi- 
tion (varyingly defined) come from both the “right” and the “left.” 
Some would authorize the direct scrutiny and reform of market struc- 
tures almost without regard to the business practices out of which 
the structures evolved, or the demonstrable effects on economic per- 
formance, as defined above. These may be termed the radicals—a 
characterization that would appear ludicrous to a Marxist but apt 
to most business men, I judge. Others, disturbed by the “new Sher- 
man and Clayton Acts,” ® urge instead that both business conduct 
and market structures be tested in the light of economic performance. 
Both typically march under the banner of “workable competition,” 
though they construe its requirements differently 


Business Conpuct Aas THE Focus oF ANTITRUST INQUIRY 


Dirlam and I have been arguing that full-blown economic ap- 
praisals of the workability of competition are not an appropriate 
basis for antitrust decisions. Stocking concurs fully, and at length 

S See my “Standards for Antitrust Policy,” 67 Harvard Law Review 28 (1953), 
citing in turn arguments to this effect :y Mason and Watkins; also Thorelli’s monu- 
mental The Federal Antiirust Policy (1954), esp. pp. 227-8, 571. Letwin’s detailed 
account, “Congress and the Sherman Antitrust Laws: 1387-1890,” 23 University of 
Chicago Law Review 221 (1956) shows how heavy was the emphasis of public opinion 
and the Congressional leaders on the “trusts,” which obtained their power by combina- 
tion. 





6 See my “A Legal and Economic Appraisal of the ‘New’ Sherman and Clayton 
Acts,” 63 Vale Law Journal 293 (1954). 
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(pp. 3-5, 25-29). What then should be the principal focus of anti- 
trust inquiry and criterion of illegality? Dirlam and I say the law 
should, as it has traditionally, scrutinize the objective historical record 
of business conduct, and outlaw courses of action that may be char- 
acterized as collusive (broadly defined to include financial consolida- 
tions as well as restrictive agreements) or (unfairly) exclusive in 
character, intent or effect. I have tried conscientiously to ascertain 
what Stocking’s answer to this question would be, but I am still not 
sure. It is this lack of clarity that seems to me to explain Dirlam 
and Stelzer’s criticisms of his articles, and, in turn, Stocking’s numer- 
ous criticisms of our book, while seeming to concur in its major 
thesis. 

In certain contexts, Stocking would clearly accept our prescrip- 
tion. For example, he would outlaw per se “concerted action to 
restrict competition” (p. 27)—i.e., collusive practices.” Again, in 
dealing with “oligopolistic structures,” he says, 


“What business firms are up to is relevant in determining 
whether they violate the law. If the sellers in a market of few 
firms adopt a strategy designed to preserve the market’s oli- 
gopolistic character . . . clearly they should be found to violate 
section 1. . . . Likewise if a dominant firm pursues a course 
of conduct as a result of which imports of competing products 
are restricted; if . . . patent license agreements become the 
means of dividing markets, the court might properly find in 
such acts an attempt to monopolize within section 2... .”® 


These are assessments of conduct. 





7 I have carefully avoided referring thus far to “the rule of reason,” because the 
term means too many things to too many people to be of use in an attempt to clarify 
issues. It might be helpful to point out in explaining our position, however, that an 
emphasis on conduct, or the advocacy of per se rules, do not preclude a rule of reason. 
For example, the exoneration of three different kinds of collaborative activities among 
competitors, in Chicago Board of Trade (246 U. S. 231, 1918), Maple Flooring (268 
U. S. 563, 1925), and Standard of Indiana (283 U. S. 163, 1931) were not necessarily 
inconsistent with the position advocated here. The courts found that neither in char- 
acter, purpose or effect could the conduct in question be characterized as anti-competi- 
tive, or, in Stocking’s words, as “concerted action to restrict competition.” 


8 Op. cit., 64 Yale Law Journal, at 1161 (1955). 
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At other times, or perhaps in referring to different kinds of situa- 
tions, Stocking expresses great dissatisfaction with an emphasis on 
business conduct: 


“It was the rule of reason that identified intent with bad 
conduct and led to a distinction between good and bad monop- 
olistic combinations; it was the rule of reason that allowed 
the courts to ignore structure and the relationship between 
structure and business behavior; and it was the rule of reason 

. that validated an industrial structure inconsistent with the 
objectives of the Sherman Act. 

“Although intent as evidenced by conduct may be useful in 
passing on the validity of arrangements that may injure com- 
petition, unfortunately there is no simple formula for deter- 
mining good conduct. More important, the motives for busi- 
ness behavior and the behavior itself may be any reasonable 
legal standard be wholly exemplary, yet the conduct may tend 
to lessen the vigor of competition” (pp. 34-35) 

“Conduct or strategy that on its face reflects a vigorous 
rivalry may serve to isolate a producer from the impact of 
competition long enough to prevent its being workable. 

“In short, the conduct of firms alone may be no more satis- 
factory for determining the effectiveness of competition than 
structure alone.” ° 


So, it appears from the foregoing statements, he would also have 
the courts condemn “industrial structures inconsistent with the ob- 
jectives of the Sherman Act,” even though the conduct out of which 
those structures emerged reflected nothing more than “a vigorous 
rivalry,” and the behavior of the firms in question was ‘wholly 
exemplary.” 7° 

Before rejecting the traditional tests of antitrust, it is best to 
understand them. “There is no simple formula for determining good 
conduct,” says Stocking (p. 35). True. But there are criteria for 
the assessment of behavior that the law and courts have evolved, 





9 Op. cit., 64 Yale Law Journal, at 1111-12 (1955). 


10 See below, for a further demonstration that Stocking does in fact advocate 
essentially structural tests for antitrust, and for a discussion of the implications of his 
proposal. 
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and greatly strengthened in recent years. And they do not require 
a moral evaluation of “motives.” Certain actions are inherently and 
essentially anti-competitive in character; these the law unequivocally) 
condemns, with Stocking’s approval. Others are equivocal. Here 
the law applies two possible tests: (a) “intent,” and (b) effect. 
These various tests are interrelated. Some practices are illegal per 
se because their purpose and effect are conclusively presumed to be 
anti-competitive. Others are condemned when they are held to re- 
flect an intent unreasonably to restrain competition or to monopo- 
lize; but, as Dirlam and I have repeatedly pointed out, this intent 
does not necessarily, or even usually, have to be “inferred from evi- 
dence of psychological motive” (p. 52). “The evidence of intent,” 
we say, “is mainly objective behavior” (p. 53); an illegal intent may 
be inferred from observed or probable effects..* And the only effects 
that are relevant are those that from what might reasonably be con- 
sidered collusive or exclusionary behavior.™* 

Therefore, when Stocking says, in criticizing business conduct 
as the main object of antitrust inquiry, “the motives for business 
behavior and the behavior itself may . . . be wholly exemplary, yet 
the conduct may tend to lessen the vigor of competition” (p. 35), he is 
obviously underestimating the efficacy of this legal test. No dilemma is 
posed by the fact that, as he puts it, “motives may be pure, conduct im- 
maculate, yet mergers and price discrimination may wipe out competi- 
tion” (p. 37); mergers and price discrimination with these prospec- 
tive effects are not “immaculate” at all, under Sections 7 and 2 of the 
Clavton Act, and should not be. Not only under the Clayton Act, 
but under the Sherman Act as well—at least before 1911 and since 
1940—the test of conduct is not “purity of motive.” That conduct 
is illegal which either constitutes or results in a stifling or perversion 
of the competitive process. 





11 “People (and, following the familiar fiction, businesses) must be assumed at 
law to have intended what they did. Intent is therefure inferred mainly from the 
objective record of overt actions, policies, and results... . ” (p. 52). 


12 “The relevant consequences to be appraised are those implied in the traditional 
legal criterion: the mutual suppression of rivalry or the exclusion or threatened exclusion 
of competitors (by unfair methods)” (p. 55). See also the Report of the Attorney 
General's National Commitice to Study the Antitrust Laws for a clear statement of 
these two alternative criteria of legality under Section 1 of the Sherman Act—“purpose” 
or “effect” (pp. 12 #.). 
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Stocking seems to think we are inconsistent in applauding the 
Federal Trade Commission’s use of a fairly simple market structure 
test in finding a prima facie case against Pillsbury (p. 37). We are 
embarrassed about our hasty approval of that decision, but for en- 
tirely different reasons.’* I see no inconsistency in advocating (a) 
that antitrust decisions turn principally on an examination of busi- 
ness conduct, and (b) that certain kinds of conduct (like merging), 
which cannot intelligently be outlawed per se, be judged in terms 
of their effect on market structure. 

Nor does an emphasis on business behavior dictate a timorous 
attitude toward restructuring industries that have contravened the 
traditional antitrust rules. Stocking has completely misinterpreted 
our various discussions of remedies, when he reads them as advo- 
cating that courts go slow in using dissolution.** 


Direct ATTACK ON MARKET STRUCTURE 


As far as the condemnation and remedy of anti-competitive con- 
duct are concerned, then, our position is clearly very close to that of 
Stocking. The major differences between us therefore center on his 
apparent desire to attack monopoly power directly, regardless of how 
achieved or employed. 





18 We were misled into thinking that if the prima facie case came so easy, the 
seconda could not be far behind. Time has proved our qualified enthusiasm (“Whether 
its insistence on considering ‘all the relevant factors’ goes too far in applying the test 
of economic results, as Commissioner Mead seemed to fear, cannot as yet be predicted 
It did not preclude at least an initial decision on the side of competition... .” pp 
283-4) too enthusiastic and insufficiently qualified. I made partial atonement later. 
by dissenting (anonymously) to what seemed to me an implicit recommendation by 
the Attorney General’s committee of “the broadest possible kind of appraisal of overal! 
economic consequences” in Section 7, Clayton Act cases (Report, p. 128) 


14 When we said we were “unsympathetic to proposals for "sorganizing market 
structures to make them more purely competitive,” (p. 284, quoted by Stocking, n. 113 
p. 36), it was in evaluating proposals to “substitute a market structure test for th 
traditional rule of reason” (p. 281) in the antitrust laws. We began the discussion by 
pointing out that the market structure test “has a certain persuasiveness in some situa 
tions where the antitrust laws have failed to prevent concentration and where in con 
sequence, without any evidence of collusion or abuse of power by the dominant firm 
Competition is in some ways at least seriously lacking... . Whatever the historical 
reason, the solution in such cases would be to break up excessively concentrated market 
structures” (p. 281). But we finally concluded that it would probably be both in. 
feasible and dangerous to base the antitrust laws on such purely economic tests: “The 
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As an illustration of the necessity for “grappling effectively with 
the problem of structure” (p. 36), Stocking cites General Motor’s 
control of about 70% of the locomotive business. Because of this 
dominant market position, and because the company enjoys strategic 
advantages over competitors stemming from its sheer size, Stocking 
would evidently have it dissolved, or required to withdraw from the 
locomotive field, even though it entered that market to do “battle 
with a quasi-decadent monopoly,” and even though the record pro- 
vides “no evidence that * * * General Motors * * * sought to monopo- 
lize the locomotive field” (ibid.). Evidently, to paraphrase Judge 
Hand’s famous dictum, “the successful competitor, having been urged 
to compete, is now to be turned upon when he wins.” 5 

Again, Stocking quotes with approval statements of the Supreme 
Court minority in the Cellophane case that seem to imply a con- 
demnation of that industry’s structure per se, on the ground that 
“structure may be evidence of the lack of competition,” and “‘a few 
sellers tend to act like one” (p. 39). In his Yale Law Journal article 
he says: “Oligopoly is not necessarily incompatible with workable 
competition; but when the facts establish that it is, it should be 
treated like monopoly” (p. 1161).'* 





antitrust laws cannot be turned into a statute for the structuring of all markets in 
the direction of purer competition. . . . Where giant firms have overstepped the bounds 
of antitrust, there is no sign their efficiency would in most cases be impaired by dissolv- 
ing them; reduction of power by these means could be accomplished without much 
loss. But beyond this remedy, we must resign ourselves to the presence of substantial 
economic power... .” (p. 284). 

Again, Stocking chides us for acquiescing in the court’s decree in the National Lead 
titanium case; we did nothing of the kind. We criticized the “timidity” of the court 
for failing to dissolve (p. 282; see the discussion in the same vein on pp. 170-1) 
Stocking has mistaken our discussion of the F.T.C. case against National Lead under 
Section 5 of the Federal Trade Commission Act (involving lead pigments) with the 
Sherman Act case in titanium (see our pp. 281-2). 


18S U.S. v. Aluminum Co. of America, 148 F. 2d 416, 430 (1945). 


16 It is not entirely incomprehensible, thus, that Dirlam and Stelzer should have 
understood Stocking to be urging the incorporation of some sort of workable competi- 
tion test into the antitrust laws. See also note 18, below. 

One of the sources of confusion concerning Stocking’s real meaning, for me at least, 
has been his consistent use of the term “arrangements,” to indicate what he would have 
the courts scrutinize for their compatibility or incompatibility with competition: 
“In other cares, economic inquiry must be carried to the point where a reason- 
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It is impossible for an economist to deny the force of Stocking’s 
observations, There are unmistakably significant monopoly elements 
in our economy that can not effectively be attacked under traditional 
antitrust proscriptions. Some of them perhaps could or should have 
been condemned on the traditional grounds, but were not because 
judges were incompetent economists’? or were unwilling to condemn 
respectable men who had cut no competitors’ throats. Stocking un- 
derstandably itches to lay his hands on such monopolistic markets 
by some direct means, without having to prove unreasonable be- 
havior. So while he decries the enactment into law of “workable 
competition” as conceived by some economists, because he fears 
(with us) it may weaken the effectiveness of antitrust policy, he finds 
the beast less unattractive when he thinks it might be persuaded to 
fight on his side instead.’* ' 





able inference may be reached as to whether the business arrangements promote 
or hinder competition” (p. 38) 

“Congress apparently sought to outlaw those arrangements that hindered com- 
petition 

“Such an interpretation of the rule of reason would . . . simply condemn all 
market arrangements that tend to make competition less effective or workable.” 
64 Vale Law Journal, at 1128 (1955). 


If Stocking means by “arrangements” actions, including the action of combining, he 
is here advocating nothing different from what we advocate, and what the new 
Sherman Act does. If instead he means market situations, like that of General Motors 
in locomotives, he is advocating that economic tests assume the central position in anti- 
trust litigation, rather than the subsidiary role of assisting in the assessment of business 
practices. 


17 Stocking errs in attributing the old American Can, U. S. Steel and International 
Harvester decisions entirely to an “ignoring of market structure,” and to an exclusive 
concern on the part of the courts with ethical or unethical conduct. The Supreme 
Court majority conceded that the organization and early policies of U. S. Steel were 
suspicious, to put it mildly; but, it averred, “the Corporation did not achieve monopol, 

and it is against monopoly that the statute is directed, not against an expectation 


of it, but against its realization, and it is certain that it was not realized. . competi 
tion was genuine, direct, and vigorous. . . . whatever there was of wrong intent could 
not be executed, whatever there was of evil effect, was discontinued... . ” 251 U.S 


417, 444, 447, 452 (1920). Its finding that “a free, untrammeled, keen and effective 
competition” prevailed in agricultural machinery played an even more critical role 
in the International Harvester decision. 274 U. S. 693, 710 (1927). And in American 
Can the District Court decided American’s market power was greatly circumscribed by 


competition, actual and potential (see Stocking, op. cit., 64 Yale Law Journal, at 11-49. 
1955). 


18 “What they [the critics of the ‘new Sherman Act'] seem to want is a rule of 
reason that will place an obligation on the courts to consider all relevant economic 
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Before he rushes to open the cage, however, he should again be 
warned that the beast’s loyalties are notoriously fickle. Certainly 
most economists would agree that General Motors in the one case, 
and du Pont and Sylvania in the other enjoy substantial monopoly 
power. But in assessing that power they would insist first on defin- 
ing the market. This means appraising the cross elasticities of demand 
between cellophane and other flexible wrappings—a task the neces- 
sity for which Stocking seems incredibly to deny.*® And they would 
probably insist also on ascertaining whether the market positions are 
the consequence of superior efficiency and progressiveness, on the 





facts and in the light of them to reach a judgment on the question, is the arrangement 
complained of consistent with the principle of workable or effective competition? That, 
as I understand it, is pretty close to what the Sherman Act . . . aimed at.” 

“If the foregoing analysis is sound, application of the principle of workable competi- 
tion under the rule of reason . . . might have led to a more, not a less, vigorous anti- 
trust policy.” 

“It may be difficult to attain an interpretation and application of the concept of 
workable competition as it has been expounded here.” Op. cit., 64 Yale Law Journal, 
at 1128, 1159-60, 1161 (1955). 


1% “The nub of the problem of cross elasticity as Dirlam and Stelzer conceived it 
in determining the legality of du Pont’s cellophane monopoly—their problem, not 
ours—is to prove that cellophane enjoys ‘as muck immunity from competition as 
aluminum ingot, the only morning newspaper in New Orleans, or first-run movie 
theaters.’ Such proof is obviously irrelevant to our problem, Does du Pont have a 
monopoly in selling cellophane? Even if it were relevant, a quantitative comparison of 
immunities is beyond the competence of either judges or economists” (p. 33). 

This statement is either vacuous or insupportable. If the question he and Mueller 
posed was: “Was du Pont (practically) the only seller of cellophane?” the answer 
required no elaborate inquiry. If instead their question was, as it must have been, 
“Did du Pont enjoy significant monopoly pcwer by virtue of its ‘monopoly in selling 
cellophane,’ ’ it was obviously essential to make some assessment, qualitative or quan- 
titative, of the cross-elasticity of demand between cellophane and other wrapping 
materials. 

It is precisely because we too, like Stocking, doubt the competence of economists 
or judges to make findings on this sort of question in antitrust litigation that we have 
rejected simple market structure tests of the legal offense of monopolization. (‘The 
heart of the problem of policy would be to determine how much power to raise prices 
for how long is objectionable. . . . There are serious dangers in setting upper limits to 
business size or market shares ex ante. They include: the difficulty of ee products 
and markets in a way that will be generally acceptable and will stay put. . ” Kahn, 
“Standards for Antitrust Policy,” 67 Harvard Law Review 28, at 35 n. 25, and 36.) 
And it is Stocking’s own acknowledgment of the impracticality of “quantitative com- 
parisons of immunities” that makes it difficult for me to understand how then he 
would have the courts directly attack monopolistic market structures, as he seems to 
advocate 
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one hand, or anti-competitive manipulations, on the other. This 
means they might conclude that General Motors’ entry into the loco- 
motive business made competition more, not less effective. Economists 
would divide sharply on the question of whether the cause of com- 
petition is necessarily served by attacking “concentrated” markets 
without regard to cross-elasticities of demand, and monopoly power 
without regard to its origin or methods of perpetuation. 


Conclusions 
My comments may be summarized as follows: 


1. While Stocking renounces faith in workable competition as 
the central test of antitrust transgression, in fact he still cannot re- 
sist the attractions of attacking monopoly by the application of strictly 
economic tests. 


2. What he is really advocating, therefore, is not that the court: 
abandon the workable competition test of illegal monopoly, but that 
they adopt Ais definitions thereof. 


3. His criteria of workable competition center primarily on 
market structure; what he rejects is the conception, emphasizing eco- 
nomic performance or results, that would justify wide departures 
from pure competition as necessary for innovation, efficiency, or the 
avoidance of destructive competition. 


4. His criticisms of the traditional legal tests of monopoly, 
which emphasize business conduct,. spring in part from a misunder- 
standing of them, though also from a perfectly defensible feeling 
that they can not go as far as many economists consider desirable 
in the way of correcting impure market structures. 

The purpose of the foregoing comments has been to underscore 
and clarify a difference of opinion. A concluding comment seems 
called for, to place the controversy in proper perspective, by em- 
phasizing the broad agreement underlying it. 

Stocking’s dissatisfaction with the traditional approach to anti- 
trust is primarily a dissatisfaction with the “old Sherman Act.” 
American Can, United Shoe Machinery, United States Steel, and 
International Harvester seemed to say that a dominant firm in a 
concentrated industry—even though the product of massive combina- 
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tion—had to be guilty of flagrantly predatory tactics before the courts 
would be willing to condemn it. The “new” Sherman and Clayton 
Acts, instead, are critical of conduct that is anti-competitive in effect, 
even though not necessarily reprehensible or immoral in character. 
Dirlam and I have repeatedly defended this development. 

Now, the determination of whether merging, exchanging price 
information, leasing, insisting on exclusive dealing, or discriminating 
in price are anti-competitive, in character or effect, may well require 
precisely the kind of inquiry Stocking suggests—into the structure 
of the market, and the probable consequences for the vitality of 
competition of such a practice in such a situation. This I think is 
what Stocking has in mind, for the most part, in emphasizing the 
importance of market structure: he would presumably have the 
courts interpret conduct in the light of market structure and power, 
and evaluate market structure in the light of business behavior. So 
would we.?° 

However, he apparently wants the law also to condemn un- 
workably competitive market situations, even where there is no 
substantial basis for believing they issue from anti-competitive be- 
havior—where, on the contrary, they may be the outcome of a 
process of fair competition. The dangers of such a development in 
antitrust policy seem to me two, and they are interrelated. First, 
since Stocking seems prepared in some cases to find competition un- 
workable without regard to cross elasticities of demand or to the 
historic sources and uses of monopoly power, adoption of his policy 





20 “In Sherman Act cases the courts will usually appraise the power of the defen- 
dants, to help determine the character and probable results of their actions” (p. 54). 
“The question is whether power has been exerted in such a way as to impose a serious 
and unfair handicap. Only if requisite power and intent are present, i.e., if the 
objectionable character of the act is established, does the law strike down contractual 
or proprietary arrangements. ...” (p. 96). “Such a determination . . . admittedly 
implies a market structure test and explains our periodic references . . . to the fact 
that the seller was a ‘dominant firm’” (p. 118). 

“Fairness is partly a matter of current mores, partly determined by the market 
pattern, and partly a function of the size and power of the firm using the tactics in 
question. That the giant doing thirty percent of the business of all grocery chains 
had the power to compete unfairly cannot be ignored in assessing its action and de- 
ciding how free it may be to compete as it sees fit.” “Integration and Dissolution of 
the A & P Company,” 29 Indiana Law Journal 1, at 21 n. 79 (1953). 
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prescription might discourage more competition than it restores.?? 
Second, though intended to strengthen the antitrust laws, the rec- 
ommended policy might end up by weakening it. I am not con- 
vinced that Stocking can open the door just wide enough to let 
in economic tests that he would accept without letting in other: 
as well. To most economists, the appraisal of monopoly requires 
a balanced evaluation of structure, behavior, and performance. 
Once economic tests are admitted into the heart of legal decision- 
making, rather than employed merely to provide subsidiary evidence 
for the interpretation and assessment of behavior, they may flood 
the courts with “all the relevant economic considerations,” the way 
the F.T.C. has apparently been flooded by the Pillsbury evidence. 
Stocking does not want to see the courts adopt “total immersion in 
the rule of reason” any more than do Dirlam and I. 





21 I speak here only of the apparent implications of his general argument and 
proposals. In the concrete analysis of the workability or unworkability of specific 
markets, we might find ourselves in close agreement most of the time. 








CONSCIOUS PARALLELISM 
by 


BerNarp R. SorkIn* 


The doctrine of conscious parallelism received its most extended 
application in Milgram v. Loew’s, Inc.’ where the court relied upon 
the theory to find the concert of action necessary for a Sherman Act 
violation. It might be well to begin consideration of the problem of 
conscious parallelism by examining the Milgram case, and then pass- 
ing on to an analysis of the structure of legal precedent which is 
adduced to support the doctrine. Implicit in such an analysis is a 
view of the economic milieux in which the doctrine rises and the busi- 
ness problems which the doctrine creates. The goals of such analysis 
will be: 


a) to delineate the extent to which, in the present state of the 
law, conscious parallelism, without more, provides a sufficient 


basis for a finding of a Sherman Act violation, and 


b) to propose a theory for the integration of the conscious par- 
allelism doctrine into the traditional conspiracy matrix; an 
integration which, it is hoped, will not serve to doom the 
businessman-who-competes to Sherman Act penalties because 
he competes, but which will also avoid the pitfall of destroy- 
ing the effectiveness of the Sherman Act. 


The Milgram Cas« 


In the Milgram casc, plaintiffs, operators of a drive-in theatre in 
Allentown, Pa., within 5 miles of the business centers of Allentown 
and Bethlehem, Pa., sought injunctive relief under the antitrust laws 
against the eight major distributors of motion pictures. The plain- 
tiffs alleged that the distributors had conspired to deny to the 
plaintiffs’ drive-in the opportunity to show motion pictures on a 
first-run in Allentown. The distributors denied that there was am 
agreement among them to exclude the drive-in from first run and 
that the decision to do so was made with knowledge of similar action 





* Member New York Bar; associated with firm of Schwartz & Frohlich. 
1 094 F. Supp. 416 (E. D. Pa. 1950) aff'd 192 F. 2d 579 
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by the others. The Court found that the exclusion of plaintiffs from 
first run was the result of a conspiracy. The Court rejected as un- 
believable, the testimony of the distributors’ branch managers that 
th: acted without knowledge of the decisions made by the other 
distributors, concluding that it was “incredible that each proceeded 
in wnorance of how the others were dealing’? with this “novel 
problem of the keenest interest to every branch manager.’ * Having 
found that each distributor acted with knowledge of the action taken 
by the others, the Court inferred that such action was the result of 
a conspiracy. 

The Court relied on the Socony-Vacuum,* American Tobacco.® 
and Interstatc® cases for the proposition that “proof of concert of 
action is of itself sufficient evidence from which an ‘agreement, as 
that term is used in the Act, may be found.” * As the Court points 
out, however, proof of consciously parallel business practices does 
not require the finding of conspiracy—a further step is necessary 
and “it then becomes the dutv of the Court to evaluate all the 
evidence in the setting of the case at hand and to determine whether 
a finding of a conspiracy to violate the Act is warranted.” * Among 
the factors to be evaluated is the “reasonableness of the restraint 
and, upon this point, its scope and the objectives of the defendants 
are important considerations.” ° Since here the “scope and objec- 
tives” of the common action seemed to the Court to arise from a 
case “in which the common problem is industry-wide and the 
common solution is to eliminate completely one type of competi- 
tion,” 7 the Court refused to find that the common action resulted 
from nothing more than common business solutions to identical 
problems. 





2 A supra note 1 at p. 418. 
Ibid. 
United States v. Socony-Vacuum Oil Co., 310 U. S. 150. 
5 American Tobacco Co. v. United States, 328 U. S. 781. 
Interstate Circuit, Inc. v. United States, 306 U. S. 208. 
7 Supra note 1 at p. 418. 

8 Supra note 1 at p. 418. 

° Supra note 1 at p. 419. 


19 Supra note 1 at p. 419. 
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It is the rejection of this explanation of the distributors’ conduct 
here that is at the nub of the problem of conscious parallelism. 
For the opinion echoes with a presumption in favor of a finding of 
conspiracy absent a showing that one or more of the defendants 
took upon themselves the risk of pioneering a new approach to the 
problem faced by all. This is no mere common solution, wrote the 
Court, in spite of the fact that “ * * * the executives who testified 
know a great deal more about their business than any judge and 
they can make a better guess as to what might happen; but the fact 
remains that their opinions as to the effect of drive-in competition 
in the industry were purely conjectural. Apparently the experiment 
of licensing first territorial runs to drive-in theatres has never been 
made and no data are available.” ™ 

Thus a concept which had its genesis in cases involving restraints 
of price competition has been extended to a case involving opera- 
tional policy, here, choice of customers. In addition, a new and more 
positive factor has been imported into the Sherman Act. To the 
earlier prohibition, thou shalt not restrain trade, has been added 
the stricture, thou shalt compete, and, in the view of Judge Kirk- 
patrick who decided the Milgram case, this requires a businessman 
to forsake what he knows to be a satisfactory method of doing busi- 
ness and to break new, possibly loss-laden trials, merely because his 
competitors follow the same broad policies he does. 

The rationale of the Court's refusal to accept the “common solu- 
tion” explanation is deserving of examination in two other respects. 
The Court refused to apply it (the principle of common solution ) 
where the “ * * * common problem is industry wide and the common 
solution is to eliminate completely one type of competition * * *” ™? 
Here the Court seems to be attacking not a conspiracy, but the 
adoption of a particular policy which it believes to be undesirable; 
it is the undesirability of the policy that leads the Court to believe 
that such action can result only from conspiracy. The solution, 
i.e., not to sell first territorial runs to drive-in theatres, is, albeit 


characterized by the Court as the elimination “ * * * completely 





11 Supra note 1 at p. 419. 


12 Supra note 1 at p. 419 


284 THE ANTITRUST BULLETIN 


of one type of competition * * * ,” ** a business answer to a business 
problem and, absent a conspiracy, should not be subject to veto 
by the Courts, for the reasonableness of a course of business is for 
the businessman and not for the Courts to determine. 

The majority of the Court of Appeals, it would seem, did not 
completely accept Judge Kirkpatrick's premise that where com- 
petitors follow the same business policy, a conspiracy may be inferred 
if that policy is an undesirable one. In affirming the judgment of 
the Court, the Court of Appeals for the Third Circuit'** found it 
necessary to spell out a basis for a finding of conspiracy along 
different lines. In the eyes of the Court of Appeals, it was not 
the undesirability of the distributors’ actions which gave rise to the 
inference of conspiracy but rather the unlikelihood of the distributors 
acting, in the absence of a conspiracy, in what, to the Court, seemed 
clearly in derogation of their own business needs,—‘‘This uniformity 
in policy forms the basis of an inference of joint action. This does 
not mean, however, that in every case mere consciously parallel 
business practices are sufficient evidence, in themselves, from which 
a court may infer concerted action. Here we add that each dis- 
tributor refuses to license features to a drive-in even if a higher 
rental is offered. Each distributor has this acted in apparent con- 
tradiction to its own self-interest. This strengthens considerably the 
inference of conspiracy, for the conduct of the distributors is, in the 
absence of a valid explanation, inconsistent with decisions inde- 
pendently arrived at.” ** 

What, in the Court’s mind, would constitute a “valid explana- 
on” is not made clear and it would seem that the standards set for 
“validity” are impossible of achievement. In their testimony, the 
distributors adduced many bases for a distinction in business -polic\ 
as between drive-in and conventional theatres!* and explained that, 
although a particular drive-in might pay a higher rental than a 
particular conventional theatre for a given feature, the sale of the 





18 Supra note 1 at p. 419 
18a =610? F. 2d 579 
14 192 F. 2d 579 at 583. 


15 Some of these differences are set out in Judge Hastie’s dissenting opinion at 
102 F. 2d 579 at p. 5901 fn. 3 
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feature to the drive-in on a first territorial run might result in a 
reduction in the total revenue received by the distributor from that 
feature. 

The second respect in which the opinion of the lower court de- 
serves examination is its apparent reliance upon the extent (geo- 
graphically) of the application of the policy from which it inferred 
the existence of a conspiracy. The Court seems to have felt that 
the inference of conspiracy was strengthened because the “common 
problem is industry-wide,’ '® to which the Court specifically con- 
trasted a situation such as came before the courts in Fifth and Walnut, 
Inc. v. Loew’s, Inc.,* where “the problem of which the Court was 
speaking was a local one and the ‘common solution’ reached made 
no attempt to go beyond the local situation.” ** The Court did not 
elaborate on the distinction between local and industry-wide situa- 
tions insofar as their effectiveness as the basis for an inference of 
conspiracy is concerned, except to say that the distributors here were 
putting into effect a general program to relegate drive-in theatres 
generally to a second-run status. This merely reiterates the feeling 
of the Court that the policy in question is not a desirable one and 
does not explain the claimed relationship between the geographical 
extent of the policy in question and the requirement of a finding 
of conspiracy. While, under the rationale of the Milgram case, 
industry-wide application of a business policy may be a sufficient 
indicator of conspiracy, it does not seem to be a necessary one. 

In an earlier case involving the motion picture distributors, the 
Circuit Court of Appeals for the Third Circuit reversed’® a judg- 
ment®® for the defendants which was handed down by the same 
Judge who decided the Milgram case. The action, brought under 
Section 2 of the Sherman Act, was based on an alleged conspiracy 
to monopolize the film industry in the Eastern District of Pennsyl- 
vania bv refusing to license feature pictures to plaintiff's theatre for 


16 Supra note 1 at p. 419 
17 176 F. 2d 587 
Supra note 1 at p. 419 
William Goldman Theatres, Inc. v. Loew's, Inc. et al., 150 F. 2d 738 (1945 


William Goldman Theatres, Inc. v. Loew’s, Inc. et al., 54 F. Supp. 1011 (E. D 
Pa. 1944) 
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first run in Philadelphia. There was no allegation or finding of 
any policy which went beyond the first-run theatres in Philadelphia. 


INTERSTATE’S LANGUAGE 


It is appropriate here to consider briefly the cases whose holdings 
and language are relied upon to support the doctrine of conscious 
parallelism even unto its present extension. It is to Interstate Circuit, 
Inc. et al. v. United States** that we are indebted for the most 
oft-quoted language in support of the doctrine of conscious parallel- 
ism: “It is elementary that an unlawful conspiracy may be and 
often is formed without simultaneous action or agreement on the 
part of the conspirators. (Citing cases.) Acceptance by competi- 
tors, without previous agreement, of an invitation to participate in 
a plan, the necessary consequence of which, if carried out, is re- 
straint of interstate commerce, is sufficient to establish an unlawful 
conspiracy under the Sherman Act (citing cases).” 2* 

The Interstate case also brought before the courts the motion pic- 
ture distributors, this time together with the operators of a chain 
of theatres in Texas and New Mexico, who were charged by the 
Government with conspiracy, in violation of Section 1 of the Sher- 
man Act, to impose restrictions on other theatre operators, com- 
petitors of the defendant-operators, as to the minimum admission 
prices to be charged by them and as to their ability to show double- 
features. Such restrictions were actually carried into effect and, 
of moment to this discussion, is the evidence relied on by the court 
in finding that they were effectuated as the result of a conspiracy. 

Perhaps the most important item of evidence introduced was a 
letter sent by and on the letterhead of Interstate Circuit, Inc. (one 
of the defendant theatre operators) to each of motion picture dis- 
tributors, each letter naming all of the distributors as addressees, 
in which Interstate asked compliance with certain demands as a 
condition of Interstate’s continued exhibition of the distributors 
films.*8 One of the demands was that the distributors agree that 
their films would not be exhibited in certain theatres at less than a 





21 306 U. S. 208. 
22 Ibid. at p. 219 
28 Ibid. at p. 210. 
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stated admission price. ‘lhe trial court found that the proposed re- 
strictions constituted an important departure from prior practice.** 

The letter was followed by conferences between representatives 
of the defendant theatre operators and representatives of the dis- 
tributors, in the course of which each distributor agreed to impose 
the demanded restrictions. From this and other evidence, the trial 
court drew the inference of agreement. But the Supreme Court goes 
further, “While the District Court’s finding of an agreement of the 
distributors among themselves is supported by the evidence, we think 
that in the circumstances of this case such agreement for the im- 
position of restrictions upon subsequent-run exhibitors was not a 
prerequisite to an unlawful conspiracy. It was enough that, knowing 
that concerted action was contemplated and invited, the distributors 
gave their adherence to the scheme and participated in it.” 75 

Clearly, the evidence in the [nterstate case goes far beyond mere 
consciously parallel business practices. The court found, and the 
letter referred to above would seem to prove directly, a concert of 
action in which the distributors were invited to participate and of 
which, through the common addresses on the letter, each distributor 
had knowledge. The conferences between the theatre operators and 
the distributors in the course of which the restrictions on admission 
price were agreed to further evidenced the concert of action. The 
Court in the /nterstate case did not need to infer a concert of action 
from evidence of consciously parallel business practices—the concert 
of action was proved directly. 


THE CIGARETTE CASES 


In United States v. American Tobacco Co.,?© frequently cited in 
support of the doctrine of conscious parallelism, the three leading 
cigarette and tobacco manufacturing companies were found guilty 
by a jury of conspiracy to restrain trade and to monopolize, attempt 
to monopolize, and monopolization. The opinion of the Circuit 
Court of Appeals is of interest here, inasmuch as certiorari was 
limited to the question of whether actual exclusion of competitors 





24 Jbid. at p. 211. 
28 Ibid. at p. 219. 


26 147 F. 2d 93, CCA 6 (1945). 
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is necessary to the crime of monopolization under Section 2 of the 
Sherman Act.#? 

The Circuit Court wrote,** “No formal agreement is necessar\ 
io constitute an unlawful conspiracy. Almost always, the crime is 
4 matter of inference, deduced from the acts of the persons accused, 
which are done in pursuance of an apparent criminal purpose (cit- 
ing cases). The agreement may be shown by a concert of action, 
all the parties working together understandingly, with a singly design 
for the accomplishment of a common purpose (citing cases). It 
is the common design which is the essence of the conspiracy or 
combination; and this may be made to appear when the partie: 
steadily pursue the same object, whether acting separately or together 
by common or different means, but always leading to the same un- 
lawful result (citing cases).” 

The facts which called forth this statement by the Court bear 
summarizing. In support of its contention that the defendants 
combined to control prices of leaf tobacco on the auction markets, 
the Government showed that: (1) each defendant refused to buy 
in any market unless the other two defendants were represented 
there; (2) at the beginning of each season each defendant advised 
its buyers of the top prices it would pay during the ensuing year. 
which ceiling prices were the same among the defendants; (3) each 
defendant does not compete for the grade of tobacco desired by the 
other defendants, except to bid in order to force the interested com- 
pany to pay its ceiling price; (4) each defendant determines what 
percentage of the entire crop it wants and decides what percentage 
of each market to buy and, by changing bids or altering these 
percentages, the prices at all markets are kept uniform; (5) the 
defendants, when other companies began to manufacture “cheap” 
cigarettes, began to buy large quantities of “cheap” tobacco and 
did not, at the trial, offer any explanation of the use to which 
“cheap” tobacco was put. 

The Government also offered evidence of the defendants’ selling 
practices: (1) list prices and discounts were, for the three defen- 
dants, practically the same since 1923 and identical since 1928; (2) 





27 See 328 U. S. 781 


28 47 F. 2d 93, at p '0 
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since 1928, seven changes in list prices and discounts were made, 
all of which were identical and none of which had any relationship 
to cost of production or economic conditions; (3) in June 1931, 
after two vears of very depressed conditions and at a time when 
farmers were receiving the lowest prices since 1905 and when manu- 
facturing costs were declining, one of the two defendants raised its 
prices from $6.40 to $6.85 per thousand and the other two followed— 
there was admittedly no economic justification for this step and the 
volume of sales began to fall (although 1932 was one of the in- 
dustry’s three peak years in terms of profits); (4) defendants re- 
quired retailers to maintain no more than a three cent differential 
between their products and the “cheaper” cigarettes and two of 


the defendants acted together in punishing price cutters; (5) repre- 


sentatives of the three defendants met with dealers, jobbers, and the 
other cigarette companies to demand that the price of the “cheap” 
cigarettes be raised from ten cents to eleven cents; (6) when a 
dealer received an announcement of a price increase by one of the 
defendants, the other defendants refused to fill orders at the old 
price, thus eliminating price competition even as to the period of 
time between the announcement of a price increase by one com- 
pany and the announcements of the same increase by the others. 

These factors were said bv the Court to constitute “ * * * cir- 
cumstances * * * from which an agreement on the part of appcl- 
lants to act in concert, to the extent and in the manner outlined 
by the court, could be inferred by the jury beyond a reasonable 
doubt.” 7° 

Here, too, the evidence goes far bevond mere conscious parallelism. 
The activities of the defendants, could only on the wildest supposi 
tions as to chance coincidences be explained on the basis of common 
business solutions to common problems. Identical changes in price 
over a period of years, reinforced by refusal of the defendants to 
make sales at the “old” price after the announcement of a price-rise 
by one of the defendants, could hardly be explained as common 
solutions; nor could the defendant corporations. in controlling retail 
prices of their cigarettes and prices and sales of leaf tobacco. be 





29 147 F. 2d 93. at p. 107 
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considered as applying merely similar but independently arrived at 
solutions to a problem faced by the entire industry.2** 


SOCONY-VACUUM 


United States v. Socony-Vacuum Oil Co.,® in which defendants 
were convicted by a jury*? under an indictment charging violations 
of Section 1 of the Sherman Act, which judgment of conviction was 
reversed by the Circuit Court of Appeals,™* is subject to the same 
criticism of its role as a supporter of the doctrine of conscious 


parallelism. 

The Supreme Court, it is true, did write that a conspiracy might 
here be inferred even in the absence of evidence of agrecment. The 
facts which the Court recited in support of its holding, however, 
do not raise the question of conscious parallelism. The indictment, 
returned in 1936, charged a conspiracy to fix tank car prices of 
gasoline in the “spot markets” in the East Texas and Mid-Continent 


oil fields. It was charged that the conspiracy was effectuated by 
means of two gasoline buying programs in which defendants pur- 
chased, in spot transactions, large quantities of gasoline from inde- 
pendent refineries at uniform, high and, at times, progressivel\ 
increased prices. In 1935, with the knowledge and approval of 
some of the defendants, the East Texas Refiners’ Marketing Associa- 
tion was formed which carried out arrangements for the allocation 
among the members of the association of orders received from de- 








29 Dirlam and Kahn, in Fair Competition, Cornell University Press, 1954, at p. 69, 
take a similar view: “One may explain each item of evidence in the Tobacco case in 
terms of an independent recognition and scrupulous pursuit of oligopolistic self- 
interest. Yet the course of conduct was so punctilious (witness the conscientious 
refusal of each of the Big 3 either to enter any tobacco market unless the others 
were represented or to fill any orders at its unchanged and still nominally prevailing 
price the instant the leader announced an increase as well as decrease; witness their 
systematic policing of retail prices to avoid any discrepancies between their products 
in either direction) as to render the drawing of lines between such oligopoly behavior 
and collusion as entirely academic.” 


30 6310 U. S. 150. 
31 23 F. Supp. 937. W. D. Wis 
82 105 F. 2d 80° 
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fendants. The Mid-Continent buying program included increasingl\ 
large purchases of gasoline from independent refiners by defendant: 
pursuant to allotments among themselves. The purchases were in 
excess of the amounts defendants would have purchased were i: 
not for the programs and, at the instance of some of the defendants 
the independent refiners curtailed their production. By raising and 
fixing the tank car prices in the spot markets, defendants could and 
did raise the tank car prices and the retail prices of gasoline sold 
in the Mid-West area. 

Of particular interest with regard to whether the acts and dec: 
sions of defendants might have been independently arrived at, com 
mon solutions to a common problem, is the fact that in 1935, 
representatives of defendants met as a General Stabilization Com 
mittee to deal with the problems of “hot gasoline,” price wars, and 
the failure of the price of refined gasoline to reach a parity with 
the price of crude oil. A Tank Car Stabilization Committee was 
appointed and it determined how the defendants would purchase 
gasoline from the independent refiners. Each of the defendants 
selected, pursuant to the plan of the Committee, one or more of the 
independent refiners as a “dancing partner” and assumed responsi- 
bility for purchasing such independent’s supply of distress gasoline. 
To assure the smooth functioning of this program for the absorption 
of distress gasoline, a Mechanical Sub-Committee was appointed to 
find purchasers, among the defendants, for any distress gasoline which 
might appear between the monthly meetings of the Tank Car Con- 
mittee. The Sub-Committee also had the functions of urging the 
defendants to buy more distress gasoline and of seeing that the de 
fendants paid a “fair going market price’ to the independents. 

Mav it be emphasized at this point that, in the three cases 
briefly referred to above, although there may have been no direct 
proof of conspiracy, at least not in the oft-quoted sense of evidence 
of a sinister, sombrous meeting of men in pointed hats, there was 
direct evidence of knowing participation in a joint plan or program 
None of these cases dispenses with the need for showing a concert 
of action: none of them hold that conscious parallelism, standing 
by itself. is adequate proof of conspirac: 


~ 
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THE RIGID STEEL CONDUIT CASE 


The theory that conscious parallelism is itself a violation of the 
anti-trust laws was explicitly set forth in the second count of the 
complaint in the Rigid Steel Conduit case.** The complaint charged, 
in Count I, violations of Section 5 of the Federal Trade Commis- 
sion Act by conspiring to suppress competition in the distribution 
of rigid steel conduit by means of a basing point method of quoting 
prices and, in Count 2, that the defendants violated Section 5 of 
the Federal Trade Commission Act “ * * * through their concurrent 
use of a formula method of making delivered price quotations with 
the knowledge that each did likewise, with the result that price 
competition between and among them was unreasonably re- 
strained.” 5** 

On the review of the cease and desist order®** issued by the 
Federal Trade Commission, defendants argued, with regard to the 
second count, that the individual use of the basing point method, 
with knowledge that other sellers use it, does not constitute an un- 
fair method of competition and that the Commission’s order con- 
stitutes a denial of the right to meet competition. The Court rejected 
this argument, writing, “ * * * each conduit seller knows that each 
of the other sellers is using the basing point formula; each knows 
that by using it he will be able to quote identical delivered prices 
and thus present a condition of matched prices under which pur- 
chasers are isolated and deprived of choice among sellers so far 
as price advantage is concerned. * * *” * 

The Court then continued by quoting from the Cement Institute** 
case: “ * * * individual conduct * * * which falls short of being 
a Sherman Act violation may as a matter of law constitute an 


33° Matter of the Rigid Steel Conduit Assm. (1944), 38 FTC 534; affirmed sub 
nomine. Triangle Conduit Cable Co. Inc. v. FTC, 168 F. 2d 175 (CCA 7, 1948). 





33e The Commission ordered each seller to cease using the basing point system 
“for the purpose or with the effect of systematically matching delivered price quota- 
tions with other of said respondents or producing the equivalent of such matched 
delivered prices through systematic discriminations in the mill nets received on sales 
to different purchasers.” 


33b 168 F. 2d 175, 176. 


34 Id. at p. 181. 


88 FTC v. Cement Institute, 333 U. S. 683, 68 Sup. Ct. 793 (1948) 
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‘unfair method of competition’ prohibited by the Trade Commis- 
sion Act. A major purpose of that Act * * * was to enable the 
Committee to restrain practices as ‘unfair’ which, although not yet 
having grown into Sherman Act dimensions, would most likely do 
so if left unrestrained.’ ** Therefore, concluded the Court, it could 
not “ * * * say that the Commission was wrong in concluding that 
the individual use of the basing point method here used does con- 
stitute an unfair method of competition.” 57 

The distinction between the application of the principle of con- 
scious parallelism as developed in the Rigid Steel Conduit case to 
cases charging violation of the Trade Commission Act and to cases 
arising under the Sherman Act is further underlined by the fact 
that two of the fourteen defendants were acquitted under Count | 
(which charged a conspiracy) but were, on the same evidence, held 
guilty under Count 2. 

So far as the conspiracy charged in Count | is concerned, it is 
true that the conviction of twelve of the defendants was upheld in 
the face of the argument that there was no direct evidence of agree- 
ment or concert of action. There were, however, findings of, inter 
alia, identical bids down to the fourth decimal point by seven of 
the defendants for one million feet of steel conduit for the Navy. 
Furthermore, the Federal Trade Commission found’** that the 
minutes of the Rigid Steel Conduit Association recited a decision to 
eliminate an Evanston basing point in favor of Chicago and Pitts- 
burgh basing points and that these changes were put into effect by 
defendants. These findings were undoubtedly the basis for the state- 
ment by the Circuit Court of Appeals that, “In this case there was 
collective action to eliminate the Evanston basing point, and collec- 
tive activities in promoting the general use of the formula presently 
to be noted.” 57» 





36 Mr. Justice Black in a dictum in the Cement Institute case, carried this 
thought one step further, “ . . . existence of a ‘combination’ is not an indispensable 
ingredient of ‘an unfair method of competition.’ ” 


87 Supra note 33 at p. 181. The Rigid Steel Conduit case was affirmed by an 
equally divided Court, per curiam; Mr. Justice Jackson took no part in the con- 
sideration of the case. 336 U. S. 956 (1949). 


87a 38 FTC 534, 562. 
87> 168 F. 2d 175, 180. 
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In Rigid Steel Conduit, too, were present elements that went be- 
yond mere conscious parallelism and the case, then, stands for the 
proposition that conscious parallelism may be a violation of the 
Trade Commission Act, i.e., may constitute unfair competition; it 
does not support the contention that conscious parallelism is, of 
itself, sufficient proof of conspiracy. 


THEATRE ENTERPRISES ANSWERS (PART OF) 
THE QUESTION 


For the most authoritative pronouncement to date on the question 
of conscious parallelism, we turn once again to a motion picture 
case, Theatre Enterprises, Inc. v. Paramount Film Distributing 
Corp.37* Plaintiff therein complained that defendants, producers 
and distributors of motion pictures, conspired to restrict first-run 
pictures to downtown Baltimore theatres, thus confining plaintiff's 
suburban theatre to subsequent runs and unreasonable clearances. 

\ jury returned a verdict for the defendants, and the Court of 
Appeals for the Fourth Circuit affirmed the judgment based on 
the verdict.*74 The Supreme Court granted certiorari.*7 

Of the two propositions*”* urged by petitioner (plaintiff) in the 
Supreme Court, the one with which we are here concerned is that 
the trial judge should have directed a verdict in plaintiff’s favor. 

“Admittedly,” wrote Mr. Justice Clark for the majority of the 
Court, “there is no direct evidence of illegal agreement between 
the respondents. * * *”? 57® Mr. Justice Clark noted®™ that plaintiff 
opened its Crest Theatre in February, 1949; that the Crest, possess- 
ing modern improvements, and appointments, was located in a 
neighborhood shopping district six miles from Baltimore’s down- 





37e 346 U. S. 537 (1954). 
374 201 F. 2d 306. 
87e 345 U. S. 963. 


87f Petitioner argued also that the trial judge erred by inadequately instructing 
the jury as to the scope and effect of the decrees in United States v. Paramount 
Pictures, Inc. 


- 


37% 346 U. S. 537, 539. 


37h 346 U. S. 537, 539. 
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town shopping center; that plaintiff repeatedly sought to obtain first 
run pictures from each of the defendants; and that defendants 
“ * * * uniformly rebuffed petitioner’s efforts and adhere to an 
established policy of restricting first-runs in Baltimore to the eight 
downtown theatres. 57 

The Court, after reviewing the reasons advanced by defendants 
for denying plaintiff's requests for first run pictures, which reasons, 
it noted, were much the same among the various defendants,*? 
went on to say, ‘““The crucial question is whether respondents’ con- 
duct toward petitioner stemmed from independent decision or from 
an agreement, tacit or express. To be sure, business behavior is 
admissible circumstantial evidence from which the fact finder may 
infer agreement (citing cases). But this Court has never held that 
proof of parallel business behavior conclusively establishes agreement 
or, phrased differently, that such behavior itself constitutes a Sher- 
man Act offense. Circumstantial evidence of consciously parallel 
behavior may have made heavy inroads into the traditional judicial 
attitude toward conspiracy; but ‘conscious parallelism’ has not vet 
read conspiracy out of the Sherman Act entirely.” 7* 

Clearly, Theatre Enterprises has delineated one boundary of the 
problem: proof of consciously parallel action does not require a 
finding that such action is conspiratorial.*" But the other boundary 
remains to be fixed: proof of what kind of consciously parallel 
action permits a finding of conspiracy? 

Whether or not the doctrine of conscious parallelism, as enunciated 
and applied in the Milgram case, should be developed to the point 
where business practices, adopted in the knowledge the competitors 
are following a similar course, are, standing alone, sufficient basis 
for the inference of a concert of action, should be considered not 
only in the light of the degree of adherence of such principle to 
earlier cases, but also from the point of view of the legal and eco- 
nomic ends desired to be accomplished and the justice and feasibility 
of the means employed. 








871i 346 U. S. 537, 539. 
87) 346 U. S. 537, 540. 
87k 346 U. S. 537, 540. 


371 Cf. Wm. Goldman Theatres v. Loew’s, Inc., 3 Cir., 150 F. 2d 738. 
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The ends to which the anti-trust laws are directed is the protec- 
tion of competition.** Whether the competition which is to be 
protected is (or, for some industries, can be) the perfect competition 
of the classical economists is a problem which has had the attention 
of economists and lawyers and the answer to which may be determina- 
tive of the future of the doctrine of conscious parallelism. During 
the past quarter-century, students of industrial organization, in an 
effort to harmonize economic theory with industrial facts, have 
developed data which have destroyed the clear dichotomy that was 
thought to exist between competition and monopoly.*® Many in- 
dustries are dominated not by a single firm, but by a relatively small 
number of large producers—oligopolists. (This was the economic 
picture in each of the cases relied on in support of the doctrine of 
conscious parallelism.) Chamberlin’s distinctive contribution to the 
theory of oligopoly is the proposition that each such producer, when 
rational and fully informed, must take account of his total influence 
upon the price, indirect as well as direct, if he is to maximize his 
profit. From this Chamberlin concluded, a monopoly price will 
result. From the point of view of Chamberlin’s theory, the con- 





38 “Despite serious disagreement about its precise meaning, the general purpose 
of the law is clear. It was intended to restore competition where it had disappeared, 
preserve it where it still prevailed, and perpetuate it as a system for controlling the 
American economy. The Sherman Act reflected a deep-rooted national faith in com- 
petition as a regulator of economic activity,” Stocking and Watkins, Monopoly and 
Free Enterprise, Twentieth Century Fund, New York, 1951, p. 256. 


39 Ibid., p. 87: “No industry conforms fully to either the competitive or the 
monopolistic model. In many American industries, ordinarily regarded as competitive, 
competition is far from pure; and, in others, commonly regarded as monopolistic, 
monopoly is far from complete. Recognizing this fact, Chamberlin expressed his dis- 
satisfaction with ‘the perfection and refinement of a separate body of theory’ for 
monopoly and competition and argued that ‘association of the theory of competition 
with facts which it does not fit has not only led to false conclusions about the facts; 
it has obscured the theory as well.’ Believing that a ‘condition of monopoly shades 
gradually into one of pure competition as the sellers increase in number,’ Chamberlin 
undertook to develop more realistic and adequate theories of price determination 
in markets intermediate between pure monopoly and pure competition, the theories 
of ol'gopoly and monopolistic competition.” 


40 Ibid., p. 88: “Independence of the producers and the pursuit of their self- 
interest are not sufficient to lower it. Only if the number is large enough to render 
negligible the effect of an adjustment by any one upon each of the others is the 
equilibrium price the purely competitive one.” Another approach to the same result 
was stated in Conscious Parallelism—Fact or Fancy?, 3 Stanford Law Review 679 
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sumer has little to choose between oligopolistic price policies and 
those of a monopolist.* 

Thus, the economic symptoms created by the dominance of 
oligopolies in American industry are symptoms with which the anti- 
trust laws were intended to cope. The anti-trust laws, however, arc 
not addressed to the existence or non-existence of particular econornic 
relationships. The laws are drafted in terms of the means by which 
particular economic relationships are achieved, i.e., the means by 
which markets are caused to become non-competitive.** The 
‘means’ to which the Sherman Act is directed is conspiracy. ‘This 
offense requires concerted rather than individual action and, until 
recently, uniform conduct by competitors was not unlawful unless 
it could be proved that the uniformity resulted from actual agree- 
ment and not simply from action based on the self-interest of the 
individual participants.* 

The development of non-competitive markets, oligopolistically 
controlled, seems to have been accompanied by increasingly difficult 
hurdles in the path of direct proof of conspiracy. Opposed to this 
stood the policy of opposition to restraints of trade. The answer 
of the courts was to relax the standards required to prove con- 
spiracy.** The difficulty, if not impossibility, of developing direct 





(1951): “Oligopolistic behavior may result in a noncompetitive market condition 
because of the disinclination of each seller to take the initial step toward change 


41 See Stocking and Watkins, op. cit., p. 90. 


412 Messrs. Dirlam and Kahn, op. cit., supra note 29a state this point of view 
as follows at p. 49: “The function of antitrust can only, be to see to it that no one 
attempts to stifle or pervert the process of competition by collusion, by unreasonable 
financial agelomeration, or by exclusion. Illegality must inhere in the act, not in the 
result.” 


42 U. S. Code, Title 15, c. 1. See Changing Legal Concepts in the Anti-Ficld, 
3 Syracuse Law Review 60 (1951), p. 68: “The Sherman Act is directed at con 
spiracies in restraint of trade. Originally the word conspiracy meant an actual agree- 
ment or understanding among competitors to accomplish what the law forbade.” 


43 See 3 Syracuse Law Review op. cit., United States v. United States Stec! Cuv., 
251 U. S. 417 (1920); United States v. International Harvester Co., 247 U. S. 793 
(1927). Price leadership formerly met with approval and the fact that all competitors 
followed the same system of pricing—even the uniform use of a basing point system 
—was not considered to prove conspiracy where there was no evidence that the 
various competitors did so by actual agreement. 


44 Mr. Justice Jackson, concurring in Krulewitch v. United States, 330 U. S. 
440 (1949) traced the relaxation of requirements for proof of conspiracy and wrote, 
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proof of agreement to restrain trade, in the face of the strong public 
policy against restraints, justifies the inference of conspiracy where 
direct proof is lacking.* 

In this regard, it is submitted that the cases which buttress the 
doctrine of conscious parallelism with the exception of the /nter- 
state case (discussed supra at note 21), involved pricing practiccs 
which, over extensive periods of time and through periods of vary- 
ing economic stability, remained uniform to the fourth or fifth 
decimal place. In these cases, further, the evidence of such uniformity 
was buttressed by evidence of exchange of information and, in 
some cases, of agreements to adhere to certain practices prescribed 
by a trade association.*? In the face of varying capitalizations, costs 
of manufacture, and other factors, the long term uniformity of prices 
might well leave room for no inference but conspiracy. In the 
words of Circuit Judge Major writing for the Seventh Circuit Court 
of Appeals,** “ * * * the prices charged by respondent members * * * 
both f.o.b. and delivered, had been uniform and identical * * * just 





in part, “In civil proceedings this Court has frankly made the end a test of the 
means, saying “To require a greater showing would cripple the Act’ . . . in dis- 
pensing with the necessity for specific intent to produce a result violative of the 
statute. Further, the Court has dispensed with even the necessity to infer any 
definite agreement, although that is the gist of the offense. ‘It is elementary that an 
unlawful conspiracy may be and often is formed without simultaneous action or 
agreement on the part of the conspirators... . "' See also 27 Notre Dame Lawyer 486. 


45 See Effective Competition and the Anti-Trust Laws, 61 Harvard Law Review 
1289 (1948) at p. 1324: “. . . communication is a subtle thing, and, in looking for a 
precise meaning, the courts have been faced with the problem of how the completely, 
or almost completely, independent actions of separate business firms can mesh together 
with seemingly collusive results.” 


46 The cases discussed supra, together with United States v. Masonite Corpora- 
tion, 316 U. S. 265 (1942); Eesgeme Dietsgen Co. v. FTC, 142 F. (2d) 321 (1944); 
United States Maltsters Association v. FTC, 152 F. (2d) 161 (1945); Milk and Ice 
Cream Can Institute v. FTC, 152 F. (2d) 478 (1946); Allied Paper Mills v. FTC, 
168 F. (2d) 600 (1948). 


47 See eg., United States Maltsters Association v. FTC, cited supra, “Petitioners 
concede that ‘the collective activities of the members of the association constituted an 
agreement.’ They deny that ‘such activities transcend the lawful and proper limits of 
permissible trade association attivities.’ Thus the issue is narrowed to the question 
as to whether the admitted agreement was one which operated to restrain and sup- 
press competition in price among petitioners.” 


48 Milk and Ice Cream Case Institute v. FTC, cited supra, note 46. 
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how such an unnatural situation could be brought about by mem- 
bers of an industry without a plan or agreement is difficult, if not 
impossible, to visualize.” 

The rationale of competition, however, may require a business- 
man to meet the prices of his competitors, and price leadership, 
far from being incompatible with competition, may be its very life 
blood. A rule that condemned price leadership as conspiratorial 
would destroy one of the hoped for goals of a competitive economy— 
more and betier goods at lower prices. This has been*** and con- 
tinues to be recognized by the courts. ; 

In Ford v. Hughes Tool Co.,** the Court of Appeals for the 
Tenth Circuit reversed a finding of violation of Section 2 of the 
Sherman Act which had been based on evidence that, when Hughes 
changed the prices of its bits, its competitors changed their prices 
to correspond with the prices set by Hughes;“** there was no evi- 
dence of any understanding or arrangement.*? 

Writing for the Court, Chief Judge Phillips said,*** “The mere 
fact that Reed increased its prices the day following an increase 
by Hughes does not indicate any pre-arrangement. Hughes sent 
out notice of a proposed increase and that fact immediately became 
known to Reed and other competitors of Hughes.” 

The problem is not limited to price competition. Conscious 
parallelism, when used to support a verdict or judgment under Sec- 
tion 1, not only dangerously weakens the requirements for proof of 
conspiracy, but presents businessmen with an almost insoluble 
operational problem. The oligopolistic producer; confronted with a 
novel business problem which he knows is common to his competitors 
is faced with the alternatives of maintaining the status quo (assum- 
ing this to be the better answer business-wise) and assuming the 
risk of being found guilty of a conspiracy if all of his competitors 
adopt the same, more profitable policy or, on the other hand, tak- 
ing what may be a very serious business risk in innovating a new 





Supra note 43. 

215 F. 2d 924 (1954). 
Supra note 48b at 939. 
Supra note 48b at 940. 


Supra note 48b at 940. 
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policy. Should he follow the latter course, if the innovation proves, 
after trial, to be a more profitable method of operation, his competi- 
tors, would, qua competitors and not qua conspirators, be expected 
to meet his competition by adopting those same policies. Under the 
doctrine of conscious parallelism, he and they run the risk of being 
held to have conspired.* 

The existence of this problem and the possibility of bona fide 
common business solutions to common problems has been judicially 
recognized. In a recent action® brought by the operator of a theatre 
in Los Angeles against the motion picture distributors, in which the 
plaintiff alleged a conspiracy to deprive it of “first-run” motion 
pictures, the Court analyzed in detail the motion picture distribution 
problem in the case of plaintiff's theatre and, in handing down a 
judgment for the defendants, wrote, in small part,** “In order to 
allow recovery, we must be satisfied from the record that the re- 
strictions which the defendants have imposed on the plaintiff are the 
result of a concert of action and are unreasonable. Inference from 
similarity loses its importance when met by positive denials of such 
action. More, in the realm of commerce; similarity of action, at 
times, may be the result not of previous agreement, but of solving 
an identical situation in a similar manner.” 

Thus, we may be able to mark out, albeit without mathematical 
precision, the second boundary of our problem. Consciously parallel 
action will support a finding of conspiracy only when the pattern of 
such action is so involved and complex as to render it improbable 
that the similarity of pattern is the result of anvthing other than 
agreement. When a business man meets the announced prices of 





49 =Fanchon & Marco \. Paramount Pictures, Inc., 100 F. Supp. 84 (1951). 


50 Ibid. atp. © 


St In C-O-Two Fire Equipment Co., et al. v. United States, 197 F. 2d 489 (1952), 
the Court of Appeals for the Ninth Circuit, in upholding a conviction of conspiracy 
in violation of the Sherman Act to fix prices on fire extinguishers, wrote, citing the 
American Tobacco and Interstate cases, that proof of a formal agreement is unneces- 
sary to support a finding of conspiracy. The Court pointed out, however, that on at 
least two occasions. defendants had submitted identical bids to the City and County 
of Los Angeles (p. 494); and that C-O-Two caused its agent in Los Angeles to 
police certain dealers in order to compel such dealers. under threat of refusal to 
furnish fire extinguishers, to withdraw bids which were more advantageous to the 
buyer than those published in C-O-Two's price list (p. 492). 
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his competitor, the explanation that he does so in aid of competi- 
tion does not shock one’s sense of the probable. But when a business 
man limits his activities in certain markets, or submits, over a period 
of time, sealed bids which are identical in minute detail with those 
of his competitors, such a pattern may lead to an inference of 
agreement without violating any feelings about chance and proba- 
bility; in fa -t, the failure to make such inference may seem unrealistic. 

Even in the absence of an involved and complex pattern of 
parallel behavior, consciously parallel behavior might properly sup- 
port a finding of conspiracy where the pattern includes business 
methods that may be classified as predatory practices. The applica- 
tion of such a rule would not inhibit competition; it would accord 
with a sense that competitors are unlikely to adopt predatory methods 
in common merelv as individually developed solutions to a common 
industry problem.*? 

Where, however, consciously parallel behavior is neither complex 
nor predatory, an inference of conspiracy is not justified and should 
not be permitted. This is particularly so where the defendants offer 
testimony as to the business or industry problem which lead to a 
common, although independently conceived solution. 

The recent opinion in Hathaway Motors, et al. v. General Motors 
Corporation, et al.5* could not be fitted into this structure, were 
we to accept the meaning attributed to it by one authority who reads 
it as ruling that “ * * * proof of conscious parallelism, without more, 
is enough to warrant submission of the issue of conspiracy to the 
jury.” 

In Hathaway, plaintiffs, former independent, unfranchised auto- 
mobile dealers, sued the major automobile manufacturers and others. 
Defendant General Motors moved to dismiss for failure to state a 
claim, arguing that, “ * * * the necessary allegations of fact estab- 
lishing a violation through conspiracy, contract, or agreement are 
missing and ‘conscious parallelism’ alone does not constitute a vio- 
lation.” 55 Judge Smith denied the motion.™ 


D. C. Conn. (1955), 1058 Trade Cases Par. 67,946. 
Mr. M. Handler in 10 The Record at p. 344 
Supra note $3 at p. 70,231 


Supra note 53 





Handler, op. cit. supra note 51. at p. 345 
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Implicit in such denial, of course, is the proposition that con- 
scious parallelism constitutes prima facie proof of conspiracy.*’ 
Judge Smith, however, in his analysis of the complaint, makes it 
clear that the practices complained of were predatory.** Against 
such a factual background, permitting an inference of conspiracy 


is justified. 





57 “Plaintiffs allege the rigid maintenance of a system of exclusive dealer franchises, 
arbitrarily limited in number and location, which operates to exclude from the business 
of selling current mode! automobiles those independents who will not submit and 
conform to the system. Plaintiffs allege the system is maintained by a careful policing 
designed to restrain franchised dealers from selling to independents and is supported 
by various forms of pressure effectively exerted banks, finance companies, newspapers, 
and even legislative bodies. Plaintiffs say the system fosters, and is in fact guilty of, 
forced tie-in sales of accessories and services at excessive prices.” Supra note 50 at 
p. 70,233. 


58 See Effective Competition, Report to the Secretary of Commerce by his Busi- 
ness Advisory Council, p. 11: “ . . . Substantial parallelism of action is often one of 
the results of strong and informed competition. In a normal competitive economy, the 
prices and terms of standard goods tend to become uniform at any given moment 
at the level consistent with the must efficient allocation of available resources. Similar 
conditions are likely to result in similar action. Furthermore, the trade customs of an 
industry at any given time are ordinarily followed by all because they represent the 
genera] judgment of both buyers and sellers as to what is convenient, efficient and 
desirable... .” 
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(pending as of January 28, 1957) 


Dkt. 3—United States of America v. E. 1. du Pont de Nemours 
& Co. et al. (U.S. D. C., Northern Illinois), June 14, 1955 Appeal 
filed. Oct. 10, 1955 Probable jurisdiction is noted, Mr. Justice Clark 
and Mr. Justice Harlan taking no part. Argued November 15, 1956. 

The questions presented are (1) did the acquisition of a control- 
ling stock interest in automobile manufacturer by a chemical company 
coupled with participation in manufacturer's management have the 
probable effect substantially lessening competition between the com- 
panies in violation of Sectien 7 of the Clayton Act, and (2) did the 
District Court commit error in its findings and conclusions that the 
chemical company’s acquisition of stock and participation in manage- 
ment of the automobile company constituted a combination in viola- 
tion of Section 1 of the Sherman Act. 


Dkt. 11--United States Gypsum Company v. National Gypsum 
Company (U.S. D. C., District of Columbia), Oct. 24, 1955 Appeal 
filed. Jan. 16, 1956, noted Probable jurisdiction, Mr. Justice Clark 
taking no part. Argued Noyember 6, 1956. 

The question presented is whether, after a civil antitrust suit in 
which a conspiracy to fix prices by means of patent licensing had been 
charged by the United States against USG and its co-defendant 
patent licensees, a final decree is entered against defendants, but that 
final decree does not bar and the Department of Justice does not 
oppose suits by USG to recover reasonable compensation for use made 
by others of USG patents prior to entry of the final decree, the filing 
of such suits by USG against the co-defendant patent licensees in 
the antitrust suit constitute a misuse of USG patents. 


Dkt. 27—La Buy v. Howes Leather Co., Inc. (C. A.-7) Certiorari 
granted February 27, 1956. Argued October 18, 1956. 
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The question presented was whether it was proper for a United 
States District Court to refer two private antitrust suits to a master 
for trial. The Court of Appeals for the 7th Circuit held the reference 
was improper and that it held jurisdiction to entertain the petition 
for a writ of mandamus to vacate the order of reference by the 
District Court. 

The ruling of the Court of Appeals for the 7th Circuit was 
affirmed by the Supreme Court on January 14, 1957. 


Dkt. 63—Federal Trade Commission v. National Lead Co., The 
Sherwin-Williams Co., The Eagle-Picher Co., Anaconda Copper 
Mining Co., et al. (Seventh Circuit), Apr. 13, 1956, Petition filed. 
June 4, 1956, Petitioner granted. Argued December 12, 1956. 

Petitioner, FTC, contends that U. S. C. A. 7th Circuit’s decision 
to set aside that portion of the FTC order for respondents to cease 
and desist in the use of zone pricing methods too narrowly restricts 
the power of the FTC to prescribe a remedy to end a violation of 
Sec. 5 of the Trade Commission Act. The 7th C. A. had upheld the 
FTC findings of conspiracy but rejected the erder directed at the in- 
dividual use of zone delivered pricing. According to the petitioner the 
7th C. A. had reasoned that the Commission, not having determined 
that individual use of a zone delivered price system was unlawful, 
was without authority to prohibit such use. 


Dkt. 94--William Radovich v. National Football League. ct al. 
(9th Circuit), May 18, 1956, Petition filed. October 8, 1956, petition 
granted. Case was argued January 17, 1957. 

The question presented is whether professional football is exempt 
from the application of the Sherman Act. 


Dkt. 266—Home Utilities Company, Inc. v. Eastman Kodak Com- 
pany (4th Circuit), July 19, 1956, Petition filed. October 8, 1956, 
Petition granted, case transferred to summary calendar awaiting oral 
argument. Dismissed pursuant to stipulation of counsel, January 12, 
1957. 

The questions presented were (1) the construction and meaning 
of the words “free and open competition” in the McGuire Act and 
(2) could a seller fair trade a packaged unit when some of the com- 
ponents parts are sold individually on a non-fair traded basis. 


Dkt. 465—Federal Trade Commission v. Standard Oil Co. (7th 
Circuit), Petition filed September 28, 1956. 
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December 17, 1956, petition for certiorari was granted and mo- 
tion for leave to file brief of National Congress of Petroleum Re- 
tailers, Inc., et al., as amici curiae was granted. 

Under Section 2(b) of the Robinson-Patman Act, a seller may 
defend against a charge of price discrimination by showing that his 
lower price was granted in “good faith” to meet the equally low price 
of a competitor. The question presented is whether the “good faith” 
defense can be used to justify a lower price regularly granted to cer- 
tain large customers pursuant to a long established pricing policy 
maintained by the seller and by certain competitors. 


Dkt. 526—Reid, c.b.a. College Book Exchange v. Harper & 
Brothers (2nd Cir.), Petitioner filed October 24, 1956. Petition 
denied December 17, 1956. . 

In a Robinson-Patman Act action the Court of Appeals for the 
2nd Circuit held that the trial court had properly instructed the 
jury in an unlawful price discrimination case. The instructions of 
the court challenged by the plaintiff pertained to accounting pro- 
cedures, aggregate cost differences and the use of intangible cost 
savings. 


Dkt. 609—United States v. Procter & Gamble Co. (U. S. Dis- 
trict Court of New Jersey), Appeal filed December 3, 1956. 

The U. S. District Court for New Jersey dismissed a Govern- 
ment antitrust action when the Government failed to produce, for 
inspection and copying, the transcripts of testimony of witnesses who 
had appeared before a grand jury investigating possible violations of 
the antitrust laws. The very important question involved is whether 
the Government can be required to open up the grand jury transcript 
minutes which it uses in the preparation and prosecution of a civil! 
antitrust case. 


Dkt. 613—Valley Bell Dairy Co., Inc. v. United Siutes (4th Cir. ) 

On January 21, 1957 the Supreme Court denied certiorari of a 
petition in an action emanating from the Court of Appeals for the 
4th Circuit. The Court of Appeals held that the Government, in a 
grand jury antitrust investigation, was entitled to a writ of manda- 
mus directing a United States District Court to vacate its orders 
quashing subpoenas ior the production of documents before the 
grand jury, limiting the right of Government attorneys to receive 
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and use the transcript of evidence heard before the grand jury, and 
forbidding the grand jury to complete its investigation. 


Dkt. 632—Charles Lawior, et al. vy. Natl. Screen Service Corpora- 
tion (3rd Cir.), Petition filed December 15, 1956. 

In a Sherman Act case the Court of Appeals reversed the entry 
of summary judgments and injunctive decrees against a manufacturer- 
distributor of motion picture accessories on the grounds that the 
trial courts erroneously based their rulings upon the per se in- 
validity of exclusive agreements. The court held that exclusive agree- 
ments were in this instance not per se illegal and that there were 
disputed issues of fact which precluded the granting of summary 
judgments. 


Dkt. 637—United Liquors Corp. v. United States (District Court, 
Tennessee), Appeal filed December 18, 1956. 

The question appealed was whether the evidence adduced be- 
fore the trial court was sufficient to establish an unlawful combina- 
tion and conspiracy among wholesalers of alcoholic beverages, such 


conspiracy allegedly to fix, maintain, and stabilize the prices of 
alcoholic beverages. 


Dkt. 644—Northern Pacific Railway Co. v. United States (Dis- 
trict Court of Washington, D. C.), Appeal filed December 21, 1956. 
Jurisdiction noted January 21, 1957. 

This case presents a question of whether a railroad company is 
in violation of the Sherman Act when it requires a grantee or lessee 
of railroad land to route over its railroad commodities produced on 
such land, provided that neither a lower rate nor better service is 
available from a competing railroad line. 


Other Federal Courts 


General Electric Company v. Masters Mail Order Company of 
Washington, D. C., Inc. (D. C. S. D. N. Y., Filed Oct. 3, 1956). 

A New York retailer, Masters, Inc. owned a mail order house in 
Washington, D. C. The parent company, Masters, has been the 
target of several Fair Trade suits and organized the Washington, 
D. C. mail order house because the District of Columbia is a non-fair 
trade area. The court held that the defendant violated the New York 
Fair Trade Act (The Feld-Crawford Act) when it advertised, offered 
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for sale, and sold a fair trader’s products below their established retail 
prices. The literature was prepared in New York by the New York 


concern. 


Stanton Oil Company v. The Texas Company (D. C. S. D. Fia., 
Supp. Memo. Nov. 14, 1955). 

This case states a rule of law under the Robinson-Patman Act. 
It held, that Section 2(a) is a civil statute only and therefore puni- 
tive damages are not recoverable under the section. The section is 
enforceable only by commencement of treble damage suits. Under 
Section 3 of the Act, wherein the criminal provisions are concerned, 
in order to recover punitive damages, it must first be shown that there 
has been injury to a competing purchaser. Competing :ellers do 
not come within the provisions of Section 3 criminal remedies. 


Klor’s Inc. v. Broadway-Hale Stores, Inc., et al. (D. C. N. D. 
Calif. Filed Sept. 13, 1956). 

The plaintiff in this case alleged a secondary boycott between its 
competitor and a source of supply wherein the supplier refused to sell 
plaintiff merchandise. The defendant's motions to dismiss and for 
summary judgment were granted since the rule is that in a cause of 
action for treble damages under the Sherman Act, the plaintiff must 
show the private damage to be caused by a public wrong. The plaintiff 
failed to establish the public wrong proscribed by the Act. 


Federal Trade Commission v. William B. Rubin, et al. (D. C. 
S. D. N. Y. No. M_ 18-304, Filed Sept. 27, 1956). 

This case involved the power of the Federal Trade Commission 
to issue a subpoena under the Clayton Act wherein the enforcement 
of Section ?(d) of that Act as amended was involved. The court 
held that the Commission had no power to issue a subpoena under 
the Clayton Act. The subpoena power of the Commission exists 
under Section 9 of the Federal Trade Commission Act which is limited 
to proceedings brought under the Federal Trade Commission Act. 
It was contended by the Commission that the subpoena power granted 
to it under the Clayton Act was to be found in Section 11 of the Act 
by the use of the word “processes” contained in that section. How- 
ever, the court held the Commission limited to Section 9 of the 
Federal Trade Commission Act. 
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U.S. v. Logan Co., et al. (U.S. D. C. W. D. Pa., Jan. 4, 1957). 

Where the Government sought to restrain defendants from con- 
spiring to fix minimum prices for patented sheet chargers by the usc 
of uniform patent license agreements, such action is dismissed on the 
ground that the action was rendered movt by the expiration of the 
patent covering sheet chargers. 


Bissell Carpet Sweeper Co. v. Masters Mail Order Co. of Wash- 
ington, D. C., Inc. (U. S. C. A. 4th Cir.) 

A mail order company in Washington, D. C. (a non-fair trade 
jurisdiction) is permitted to advertise a fair traded product at dis- 
count prices in Maryland (a fair trade jurisdiction). In order to 
fall within the Maryland Fair Trade Act, the advertisements must 
relate to product sold in the fair traded area. 


Snow Crest Beverages, Inc., et al. v. Recipe Foods, Inc. (U. S. 
D. C. D. Mass., Dec. 19, 1956). 

One who had a profitable business relationship with a company 
injured by the defendant may not maintain a treble damage anti- 
trust suit as a result of injury to the party with whom he had 
business dealings. This contemplates the fact that even though the 
injured party may have a good cause of action under the antitrust 
laws, the plaintiff may not sue. In addition, the fact that the plaintiff 
owned stock in the injured company did not entitle the plaintiff to 
bring the action. 


U. S. v. Fish Smokers Trade Council, Inc., et al. (U.S. D. S. 
S. D. N. Y. Crim. No. 148-208). 

The question of whether a labor union conspired with a non- 
labor group is a question for the jury since upon the evidence, a 
reasonable person might conclude that the co-defendant (jobbers) 
were a non-labor group, and that the defendants were guilty. Sec- 
tion 6 of the Clayton Act specifically exempts labor from the anti- 
trust laws. 


Standard Oil Co. v. Robert K. Brown (C. A. 5th Civ.). 

In defending his action under Section 2(b) of the Robinson- 
Patman Act, it is not necessary for the defendant to prove, nor does 
he have the burden to prove that the price to which he lowered to 
meet an equally low price of a competitor was a “lawful” price. 
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This section states that one may lower his price if it “was made in 
good faith to meet an equally low price of a competitor.” However, 
the question of whether the competing price is lawful or unlawful 
may be relevant in establishing the “good faith.” 


Miley v. John Hancock Mutual Life Insurance Co., et al. (U. S. 
D. C. Mass., Jan. 18, 1957). 

Insurance companies are regulated by state law (in this case 
Massachusetts). Therefore, under the McCarran-Ferguson Act, a 
treble damage action brought under the Sherman Act is not applica- 
ble. 


Federal Trade Commission v. International Paper Co. (U. S. 
C. A. 2d Cir., decided Dec. 14, 1956). 

The Federal Trade Commission brought action against the de- 
fendant charging that defendant had violated Section 7 of the Clayton 
Act (antimerger law). During the pendency of the action the Com- 
mission sought injunctive relief. The Court held that the Court of 
Appeals does not have the power to grant nor the Commission power 


to obtain, injunctive relief maintaining the present status of the 
merger until the conclusion of the Commission’s proceeding. 


U.S. v. Maryland Cooperative Milk Producers, Inc., and Mary- 
land Virginia Milk Producers Association, Inc. (U. S. D. C. D. C., 
Crim. No. 992-55, acquittal). 

An acquittal was granted two associations of milk producers in 
a criminal action brought by the Department of Justice. The com- 
plaint alleged that the defendants had conspired to fix prices in the 
sale of milk. The Clayton Act, Section 6, grants immunity from 
the antitrust laws to farmer cooperatives. Therefore, two or more 
such cooperatives may lawfully combine, even through a single agent, 
and fix prices. 


Congress Building Corp. v. Loew’s Inc. et al. (U.S. D. C. N. D. 
I. E. D. Civ. No. 5001244, Oct. 18, 1956). 

. This case holds that in a treble damage action under the anti- 
trust laws, a landlord lessor of a motion picture theatre does not have 
standing to recover under the antitrust laws as one injured in a con- 
spiracy even though it can be proved that the defendants did con- 


spire. 
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Department of Justice 

U.S. v. Minnesota Mining & Manufacturing Co. (filed, October 
29, 1956). 

A civil antitrust suit charging Minnesota Mining & Manufactur- 
ing Co., St. Paul, Minnesota, with violating Section 1 of the Sherman 
Antitrust Act in connection with the manufacture and sale of reflex 
reflective sheeting was filed in the U. S. District Court at Newark, 
N. J. by the Department of Justice. 

This sheeting is widely used throughout the country to make out- 
door signs, particularly road signs, brilliant and reflective when con- 
tacted at night by beams of light, such as from motor vehicle head- 
lights. The complaint alleges that Minnesota Mining & Manufacturing 
Co. manufactures and sells reflex reflective sheeting under the name 
“Scotchlite.” In 1955 the defendant is alleged to have sold more than 
$10,000,000 worth of Scotchlite and products made therefrom. 

The complaint charges that the defendant has (a) prevented deal- 
ers and sign makers from reselling Scotchlite and products made there- 
from to the United States Government, state agencies, railroads and 
other purchasers in competition with defendant; (b) prevented sign 
makers from selling to the Government signs made reflex reflective by 
means other than the use of Scotchlite; (c) allocated customers and 
territorics among itself, its dealers and converters; and (d) imposed 
restrictions on dealers and converters in their use and resale of Scotch- 
lite purchased from the defendant. The complaint seeks injunctive 
relief against the continuance of these practices, as well as a court 


order requiring the defendant to notify its dealers and converters that 


Scotchlite purchased {rom defendant may be used and resold without 
restrictions. In addition, the court is requested to grant relief with 
respect to defendant's patents on Scotchlite in order to dissipate the 
effects of the alleged illegal activities. 


U. S. v. Maryland State Licensed Beverage Ass'n, Inc., et al. 
complaint, Sept. 11, 1956). 


Dkt. 526—E. M. Reid, d/b/a College Book Exchange v. Harper 
& Brothers (2nd Circuit). Petition filed October 24, 1956. Case now 
awaiting argument. 

The question presented is whether the District Court properly 
instructed the jurv as to the defendant's cost justification defense with 
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respect to accounting procedures, aggregate cost differences and the 
use of cost savings. 


Dkt. 578-—E. F. Drew & Co., Inc. v. FTC (2nd Circuit). Peti- 
tion filed November 14, 1956. Case now awaiting argument. 

This case questions the constitutionality of Section 15(a)(2) of 
the Federal Trade Commission Act. It is contended that the order of 
the FTC requiring the defendant to cease and desist from advertising 
oleomargarine is violative of the First Amendment of the Constitution 
of the United States and an abridgment of the nght of free speech 
in the absence of a finding that the defendant’s advertisements are 
false or misleading. 


Dkt. 609—United States v. Procter @ Gamble Co. (3rd Circuit). 
Appeal filed December 3, 1956. Case presently awaiting argument. 

The DC of New Jersey dismissed the Government’s complaint 
based on an alleged violation of the Sherman Act when the Govern- 
ment failed to produce for inspection and copying, the transcript of 
testimony of witnesses before a grand jury investigation. The Govern- 
ment contends that the grand jury transcript is “privileged” and 
exempt from discovery. 


U.S. v. Bethlehem Steel Corporation (complaint, filed Dec. 12, 
1956). 

The Department of Justice filed in the United States District Court 
for the Southern District of New York of a civil antitrust complaint 
seeking to enjoin the acquisition by the Bethlehem Steel Corporation 
of the properties and assets of The Youngstown Sheet and Tube Com- 
pany. 

The filing of this case, under Section 7 of the Clayton Act followec 
by one day an announcement by the companies that they had signed 
a merger agreement. 


Department of Justice Activity 


U. S. v. Robertshaw-Fulton Controls ('o., et al. (consent judg- 
ment, Jan. 8, 1957'. 

The Department of Justice on January 8, 1957 entered in the 
Federal Court in Pittsburgh, Pennsylvania a consent judgment suc- 
cessfully terminating restraints of trade in the manufacture and sale 
of temperature controls for gas cooking ranges. Temperature controls 
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are oven thermostatic regulator units which regulate the tempera- 
ture in the oven of a gas range. 

The complaint was filed June 21, 1956 and charged violations of 
Sections 1 and 2 of the Sherman Act. It was alleged that the 
defendants unlawfully used their patents to acquire and maintain a 
dominant position in the industry by pooling their present and future 
patents and by cross-licensing each other and certain co-conspirators 
to the exclusion of competitors and potential competitors, and fixed, 
stabilized, controlled and maintained prices, terms and conditions 
of sale of temperature controls. The complaint also alleged that 
defendant Robertshaw-Fulton acquired competing manufacturers cf 
temperature controls for the purpose of eliminating the competition 
which they afforded the industry. 

By the consent judgment, the defendants are ordered to cancel 
their restrictive agreements and are enjoined from reviving such 
agreements. Each defendant is ordered to grant to applicants li- 
censes with reasonable and nondiscriminatory royalties for the manu- 
facturer, use and sale of temperature controls under any, some or 
all of its present patents or patents it might acquire during the next 
five years. The judgment enjoins each defendant from disposing 
of any of its present patents or patents it acquires during the next 
five years unless the restrictions imposed by the judgment are con- 
tinued during the lives of such patents. 

By the judgment, the defendants are enjoined from acquiring 
exclusive licenses or similar rights under any existing patents or pa- 
tents applied for within the next five years. Defendant Robertshaw- 
Fulton is also enjoined from acquiring ownership or control of anv 
manufacturer of temperature controls for the next five years and 
thereafter for an additional 10 years unless consent of the Court is 
obtained upon a showing that the acquisition would not substantialh 
lessen competition 


U. S. v. Cigarette Merchandisers Association, Inc. et al. (con- 
sent judgment, Jan. ©, 1957). 

A consent judgment terminating antitrust litigation against a 
trade association, five corporations, a labor union and seven indi- 
viduals was entered in the Federal Court in New York City. 

The Government’s complaint was filed early in 1954 and at the 
same time, a criminal indictment, charging identical violations of the 
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antitrust laws, was returned against the same defendants. The crimi- 
nal case was terminated when the Court accepted pleas of nolo 
contendere from, and imposed fines on the defendants totalling 
$155,000. Iwo of the individual defendants, in addition to fines 
imposed upon them, were given suspended jail sentences and placed 
on probation. 

The Government charged the defendants with a conspiracy to 
suppress and to eliminate competition in the New York Metropolitan 
area among cigarette vending machine operators who were members 
of the defendant Association. It further charged that the defendants 
attempted to monopolize and have monopolized the sale of cigarettes 
through vending machines so as to exclude independent operators ef 
such vending machines who were non-members of the Association, 
from the business. The complaint also charged that the defendanis 
used the defendant union, Local 805, to enforce and police the con- 
spiracy by means of boycott and picketing. 

The judgment entered directs the defendants to terminate thei 
restrictive agreements and practices. It prohibits the Association and 
its members from entering into any agreement excluding any inde- 
pendent cigarette vending machine operator from the field, or re- 
stricting the territory within which any member or independent 
operator may conduct his business. Allocation or division of locations 
at which machines may be installed is enjoined. Contracts between 
Association operators and location owners are restricted, except in 
unusual circumstances, to a term of three years, and are not subject 
to automatic renewal. The Union is enjoined from using picketing 
and boycotting power to coerce any location owner from doing 
business with an operator of his own choice, or to prevent any 
person from competing for a location. The judgment does not, how- 
ever, prevent the Union from engaging in collective bargaining with 
the Association or others, or, in its separate capacity, in activities 
relating to labor disputes concerning compensation or terms and 
conditions of employment. 


U.S. v. J. P. Seeburg Corporation, et al. (D. C. N. D. Ill, con- 
sent decree, Jan. 31, 1957). 

Attorney General Herbert Brownell, Jr. announced the entry of 
a consent judgment in the Federal District Court in Chicago, Illinois 
in an antitrust civil case against the J. P. Seeburg Corporation, of 
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Chicago, and 31 distributors. The complaint, filed by the Depart- 
ment of Justice on March 2, 1956, alleges the defendant Seeburg 
Corporation, the largest manufacturer of coin-operated phonographs, 
has for some years manufactured more than 40 per cent of this 
type of machine made in the United States with merchandise of an 
estimated $20,000,000 retail value being sold annually in interstate 
commerce. The defendants were charged with having engaged in an 
unlawful combination and conspiracy beginning about January of 
1946, the purposes of which were to allocate territory and customers 
among the distributors by refusing to sell to customers of each other 
or to persons located in the sales territory of another distributor. 
It is further charged that it was the agreed practice to refuse to 
sell to “location owners” or to “operators” who did sell to location 
owners contrary to the agreed practices. “Location owners” are those 
persons owning places of business in which coin-operated machines 
are placed for use by the public, and “operators” are persons who 
own coin-operated machines and lease them to location owners. The 
conspiracy is alleged to have eliminated all price competition among 
the distributor defendants and prevented purchasers from buying 
from the distributor of their choice, and to have prevented persons 
who purchase new or used Seeburg products from selling to buyers 
of their choice. It allegedly prevented location owners from buying 
Seeburg products from any distributor defendant and effected a 
boycotting of persons who might sell to location owners. 

The judgment requires that the defendants refrain from entering 
into any agreement of a kind that would further the purpose of the 
conspiracy, and also restrains the defendants individually from any 
of several practices that might perpetuate the effects of the con- 
spiracy, such as refusing to sell to a person because he resells to 
persons outside a particular territory or to a location owner. The 
defendant Seeburg is restrained from keeping records or engaging 
in other tactics that would enable it to enforce the conspiracy. 


U. S. Blaw-Knox Co., et al. (D. C. N. C., indictment, Feb. 4, 
1957). 

A Federal Grand Jury sitting in Charlotte, North Carolina, in- 
dicted 12 manufacturers and distributors of automatic sprinkler 
systems on charges on violating Section 1 of the Sherman Antitrust 
Act in the sale and installation of sprinkler systems. 
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This case involves the sale and installation of automatic sprinkler 
systems use in fire protection. These systems consist of a network 
of pipes and sprinkler heads installed in buildings so that water ui 
other substances can be automatically sprayed over a fire. Five of 
the 12 defendants operate throughout the United States, and in 
1956 they sold and installed approximately $61,000,000 worth ot 
such systems. The other seven companies operate in North Carolina 
and South Carolina. In the latter two states, the combined sales of 


the defendants in sprinkler systems amounted to approximately 
$5,000,000 in 1956. The indictment charges that the defendan. 
sprinkler companies have engaged in a conspiracy to allocate cus- 


tomers for sprinkler systems in the States of North Carolina and 
South Carolina. The indictment alleges that the defendants appointea 
a committee to handle the allocation of customers, held meeting. 
periodically to arrange for the allocations, and then agreed to protect 
the price quoted by the defendant to whom the customer was allo- 
cated. It is also charged that under a quota system established by 
the defendants, each defendant was guaranteed a fixed percentage 
of the total business done in these areas. 


U. S. Linen Supply Institute of Greater New York, Inc., et ai 
(D. C. S. D. N. Y., indictment, Jan. 31, 1957). 

A grand jury sitting inthe Southern District of New York has 
returned an indictment charging the Linen Supply Institute of Greater 
New York, Inc., New York, N. Y. and the Linen Service Council 
of New Jersey, Newark, N. J., and various members and officials 
with allocating customers and agreeing not to compete for such 
customers in the New York and New Jersev areas in violation of 
Sections 1 and 2 of the Sherman Act. 

The indictment charges that in or about 1943 the defendants and 
co-conspirators entered into an agreement to allocate customers 
among themselves, refrain from competing for such customers, re- 
strict the liberty of customers to choose their own linen supplier and 
harass other linen suppliers in order to compel them to join the con- 
spiracy. In two previous cases filed by this Department, similar 
practices by the same defendants were alleged. One of the cases in 
which an indictment was returned on March 2, 1955, related pri- 
marily to New York. The other, a criminal information filed by the 
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Department on April 6, 1955, was concerned primarily with practices 
occurring in New Jersey. 


U.S. v. Buck’s Sporting Goods, Inc., et al. (indictment, Jan. 17, 
1957). 

A Federal Grand Jury at Tulsa, Oklahoma, indicted a group 
of sporting goods dealers, charging them with a violation of Section 1 
of the Sherman Antitrust Act. 

According to the indictment the defendants have engaged in an 
illegal combination and conspiracy to fix and maintain prices for 
the sale of athletic equipment; to agree on non-competitive prices 
for athletic equipment to be quoted in bids to universities and schools; 
and to impose fines upon dealers who bid at lower prices than 


those agreed upon. 


U.S. v. The Torrington Company (U. S. D. C. Conn., Consent 
Decree, Jan. 29, 1957). 
A consent judgment terminating a civil antitrust case filed on 


March 30, 1954 against the Torrington Company, Torrington, Con- 
necticut, was entered in the Federal District Court in New Haven, 
Conn. 

The Government had charged The Torrington Company with 
restraining and monopolizing interstate commerce in the production 
and sale of sewing machine and shoe machine needles. The Torring- 
ton Company was alleged to have accomplished these prohibited 
activities by agreeing with builders of sewing machines and shoe 
manufacturing and repairing machines not to sell machine needles 
to any person other than the machine builders. The complaint also 
alleged that the defendant had monopolized the machine needle 
business by acquiring the assets of principal manufacturers of such 
needles. Under the consent judgment, The Torrington Company is 
enjoined from agreeing with machine builders or any others not to 
sell sewing and shoe machine needles to any other person. The 
judgment also enjoins the defendant from suggesting or attempting 
to enforce resale prices of needles. The judgment requires The Tor- 
rington Company to sell sewing or shoe machine needles without 
discrimination as to availability, price or other terms and conditions 
of sale. In addition, the defendant is enjoined from acquiring any 
business engaged in the manufacturing, distribution or sale of sew- 





ANTITRUST NEWSLETTER 317 


ing, shoe or knitting machine needles without first obtaining court 
approval. 


Federal Trade Commission Activities 


FTC v. Stephen F. Whitman & Son, Inc. (FTC Dkt. 6560, 
consent order, Feb. 4, 1957). 

A consent order prohibiting price discrimination by Stephen F. 
Whitman & Son, Inc., Philadelphia, Pa., in the sale of Whitman's 
candies, was issued by the Federal Trade Commission. The Com- 
mission approved an initial decision by Hearing Examiner Robert L. 
Piper containing an order agreed to by the company and the Com- 
mission's Bureau of Litigation. A Commission complaint issued 
June 1, 1956, had charged the company with using a quantity dis- 
count plan resulting in lower prices to favored customers in viola- 
tion of Sec. 2(a) of the Robinson-Patman Amendment to the Clayton 
Act. 

Among other things, the complaint had alleged that individual 


outlets of chain retail stores are allowed quantity purchase discounts 


based on the aggregate purchases of the entire chain, thus qualifying 
for a maximum 10 percent discount. On the other hand, the com- 
plaint had charged many independents selling a greater quantity 
than the individual outlets with which they compete qualify for no 
more than a + percent discount. The Commission’s order prohibits 
Whitman from using the combined purchases of various outlets of a 
chain or group purchaser as a basis for determining any quantity 
discount. This prohibition applies when the result of such discounts 
is net higher prices to a customer competing with the favored in- 
dividual chain outlet. The order also prohibits “any other means 
of pricing resulting in discrimination among competitors. 

The agreement is for settlement purposes only and does not con- 
stitute an admission by the company that it has violated the law. 


FTC v. Sperry Rand Corp. (FTC Dkt. 6701, complaint, Jan. 7. 
1957). 

Sperrv Rand Corp., New York City, the nation’s largest producer 
of electric shavers, was charged by the Federal Trade Commission 
with favoring some of its customers to the competitive disadvantage 
of other customers. 
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In a three-count complaint the Commission charges the company 
with the following antitrust violations: Discriminating in the prices 
charged its customers in violation of Sec. 2(a) of the Robinson- 
Patman Amendment to the Clayton Act; failing to make promo- 
tional allowances available to all customers on proportionally equal 
terms, in violation of Sec. 2(d) of that law; and requiring some 
customers who compete with Sperry Rand’s wholly-owned outlets 
to resell the shavers at no less than fixed minimum prices, in vio- 
lation of the FTC Act. 

According to the complaint, Sperry Rand, through the Reming- 
ton Rand Electric Shaver Division, markets the Remington shaver 
through 26 wholly-owned branches and 130 service stores, approxi- 
mately 1,600 independent wholesale distributors, and between 35,000 
and 70,000 retail dealers. In 1955 its sales of shavers amounted to 
approximately $44 million. The Sec. 2(a) charge alleges that retail 
dealers, usually making their purchases from wholesale distributors, 
buy at 40°% off the retail list price, while some retail chains com- 
peting with these dealers buy directly from Remington at discounts 
of 50%. The result of this price discrimination, the complaint charges, 
has been and may be substantially to lessen competition. The com- 
plaint’s second charge is that Sperry Rand (1) has paid promotional 
allowances to some customers while making no offer to their com- 
petitors or (2) has paid varying, rather than proportionally equal, 
allowances as is required by Sec. 2(d) of the Robinson-Patman Act. 
In most instances, the complaint states, allowances are determined 
arbitrarily by individual negotiations with customers. 

Finally, the complaint charges that the company has contracted 
with the independent wholesale distributors or retailers, fixing the 
minimum prices at which they may sell the Remington shavers. In 
some instances, the complaint continues, there have been no con- 
tracts but the retailers have been compelled by the company to 
observe minimum prices. In addition, the company allegedly pro- 
hibits retailers from giving articles of value along with the shavers 
or using other means that might have the practical result of reducing 
the selling price below Sperry Rand’s fixed minimum price. These 
agreements and conditions, the complaint states, are illegal under 
the FTC Act since some of the distributors and retailers are in 
competition with Sperry Rand’s wholly-owned branch outlets and 
service stores. 
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FTC v. The California Sportswear @ Dress Assoc. Inc. et al. 
(FTC Dkt. 6325, Init. Dec., Jan. 8, 1957). 

A Federal Trade Commission hearing examiner issued an order 
which would dismiss charges that labor and management in the 
California sportswear industry have made illegal agreements to 
control production and fix prices. 

Examiner John Lewis said the agreements attacked by a Com- 
mission complaint, issued April 4, 1955, were union-sponsored solely 
for the benefit of its members. When a union makes such agreements, 
he ruled, these agreements are immune from the antitrust laws un- 
less the union is aiding or abetting a management conspiracy to sup- 
press competition. 

The industry involved is the $40 million women’s sportswear 
industry centered in Los Angeles. The members of the industry, 
besides labor, are: (1) manufacturers, who produce dresses in their 
own shops as well as sub-contract to others; (2) jobbers, who function 
similar to manufacturers except that they sub-contract the actual 
production of the dresses; and (3) contractors, who do the sub- 
contracting work for manufacturers and jobbers. The Commission's 
complaint had challenged collective agreements made between labor 
and management in 1953 which fall into two broad categories: (1) 
agreements limiting competition among contractors by restricting the 
free use by manufacturers and jobbers of these contractors and by 
controlling the prices paid to them, and (2) agreements restricting 
the production of manufacturers and jobbers by limiting their open- 
ing of additional plants or acquiring interests in other concerns. 

Stating that the basic issue is whether the agreements are immune 
from antitrust attack under the exemptions of the Clayton and 
Norris-LaGuardia Acts, the examiner made a detailed review of 
pertinent court decisions. Summarizing, he said, “The cases are 
legion that when a union is engaged in activities for the bona fide 
advancement of its interests, it is, absent participation in an employer 
conspiracy, protected from antitrust prosecution even though its ac- 
tivities involve a restraint on trade.” In this case, he said, the specific 
agreements either do not constitute unreasonable interference with 
competition in violation of the FTC Act or are immune. 

Briefing the history of the women’s garment industry, the examiner 
said the Union began to make some headway toward improving 
“sweat-shop” conditions in 1910. Then; manufacturers agreed not 
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to “sub-contract” within their own shops. Prior to this agreement, 
he said, many manufacturers had avoided any responsibility to the 
Union or its members by designating an employee, such as a manager, 
as a sub-contractor, thus shifting employee responsibility. The so- 
called “Protocols of Peace,” outlawing in-shop sub-contracting, did 
not, however, prevent the manufacturer from engaging in outside 
sub-contracting. Turning to this method of business, the examiner 
said, management once more was able to avoid responsibility for 
employment conditions. This system, he continued, presented the 
Union with a serious problem in its effort to maintain decent labor 
conditions. A contracting business was easily launched, the number 
of them was great, their size small. The frequency of turnover of 
these businesses, change of location, or lack of financial responsibility 
made it difficult for the Union to organize the shops. 

Finally, the Union in New York, in 1936, obtained management 
approval of agreements, similar to those at issue here, which con- 
tained a contractor designation system and recognition of jobber and 
manufacturer responsibility toward the employees in the contractor: 


shops. In Los Angeles, where the industry was established in the 
middle 30’s, the Union succeeded in obtaining similar safeguards 
in 1942. Thus, the examiner concluded, the collective agreements 


concerning sub-contracting which are attacked by the complaint 
“have been historic union goals’ and “regulation . . . has come 
to be recognized as a normal subject for collective bargaining.™ 
The second category of agreements, the examiner says, address them- 
selves to the problem of runaway shops, which also has plagued 
the industry. Because of the small size of the average shop and ease 
of mobility, the examiner notes, a unionized employer seeking to 
avoid his agreements could pull up stakes and move. To remedy this 
situation, he concludes, the Union has bargained for agreements 
restricting the freedom of movement of the manufacturers and 
jobbers. In conclusion the examiner states: “Here we have a union- 
generated arrangement, purely and simply, which none of the em- 
ployer groups wanted but which they were forced to accept as a 
result of economic pressure from the Union. There are present here 
none of the elements of employer benefit, and restrictions on com- 
petition for employer advantage... .” 
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F.T.C. v. Libbey-Owens-Ford Glass Co., and Pittsburgh Plate 
Glass Co. (FTC Dkts. 6699 and 6700, Complaints, Jan. 7, 1957). 

The nation’s two major manufacturers of automobile safety 
glass, Libbey-Owens-Ford Glass Co. (67UU), and Pittsburgh Plate 
Glass Co. (6699), were charged with having sold this product to 
General Motors and Ford Motor Co. at favored prices. Separate 
complaints were issued against the two glass manufacturers charging 
each with price discrimination in violation of Sec. 2(a) of the Robin- 
son-Patman Amendment to the Clayton Act. 

Pittsburgh Plate Glass is charged with having sold automotive 
safety glass (used in automobile windshields and the like) to Ford 
at discounts of as much as 67% off the price charged glass distributors 
and dealers competing with Ford in the resale of this glass. Libbey- 
Owens is similarly charged with having sold at lower prices to General 
Motors. (No percentage or other figures are given in the complaint 
against Libbey-Owens.) According to the complaints, both Ford 
and General Motors sell this merchandise to their dealers who formerl\ 
were serviced by independent glass distributors and dealers. The 
complaints charge that these independents in competing with Ford 
and General Motors for this business, suffered a price disadvantage. 
The complaint against Pittsburgh charges -that, depending on the 
particular product, Ford bought at prices of from 32% to 48%. less 
than charged glass distributors and from 59% to 67% less than 
charged glass dealers. 

The complaints allege that competition has been or may be 
lessened, injured, destroyed, or prevented in among others, the fol- 
lowing areas: Competition between glass distributors and Ford and 
G.M. in the resale to Ford and G.M. dealers and independent glas: 
dealers, and competition between glass dealers (who sell to consumers } 
and Ford dealers (who also sell to consumers but can buy from Ford at 
lower prices). 


FTC v. Atalanta Trading Corp. (FTC Dkt. 6464, order, Dec. 31, 
1957). 

The Federal Trade Commission ruled that a seller cannot nego- 
tiate individually with each customer concerning sales promotion 
unless the negotiations are part of a general plan that offers all cus- 
tomers proportionally equal help. 
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The ruling came in a Commission opinion by Chairman John 
W. Gwynne holding that Atalanta Trading Corp., New York City, 
had violated the Robinson-Patman Act when it contracted indi- 
vidually to pay Giant Food Stores promotional allowances as part of 
that chain's special sales. It was not sufficient that Atalanta then 
went to Giant's competitors and attempted to negotiate allowances 
with them on an individual basis, the Commission said. The Com- 
mission issued its order prohibiting Atalanta from giving payments 
for promotional services “‘unless such payment is affirmatively offered 
or otherwise made available on proportionally equal terms to all. . . ~ 
competing customers. 

In 1954 and during the first half of 1955, Atalanta, a food pro- 
ducer, paid Giant approximately $3,500 for the promotion of Unox 
Hams and other of Atalanta’s pork products, The payments were 
for newspaper advertisements and in-store displays featuring Ata- 
lanta’s products and in-store demonstrations by Giant’s employees. 
Typical of the payments was one for $1,000 for promotion during 
Giant’s 19th anniversary sale in 1955. 

Of the plan with Giant, Chairman Gwynne had this to say: 


‘““. . . It was a plan tailored exclusively to fit the desires of 
the two parties negotiating. It could not have been made avail- 
able on proportionally equal terms to competitors . . . [as] there 
is no basis by which the mandate of proportionalization could be 
carried out. The negotiations were not based on nor did they 
result in a general plan for payment which could be offered to 
competitors in accordance with the law. No such plan was in 
fact offered. The respondent simply called on the competitors 
and offered to negotiate terms with each individually. No at- 
tempt was made to present a plan offering payments on propor- 
tionally equal terms to those that were to be paid to Giant.” 


Atalanta had argued that its payments to Giant were for pro- 
motion of a new product that was not sold by any competing cus- 
tomers. Therefore, the company had maintained, it was not under 
a legal obligation to offer allowances to the others. Noting that 
substantially identical products were sold to others on at least two 
occasions, Chairman Gwynne ruled that the law, Sec. 2(d) of the 
Robinson-Patman Act, is not limited to sales of identical products. 
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“That construction,” he said, “would make the section very easy of 
evasion. It is the real competitive situation which is to be considered.” 
The products involved, he said, are all pork products, and in this 
general field “they were in competition with each other.” 

Chairman Gwynne also denied the defense that the payments to 
Giant were for brief promotional periods. The obligation, he ruled, 
is still on Atalanta to make the allowances available to all. The 
Commission's opinion follows an appeal by Atalanta from an initial 
decision May 21 by Hearing Examiner Frank Hier. The Commission 
denied the appeal and, with exceptions, adopted the examiner's find- 
ing as its own. In his opinion the examiner listed what he believed 
to be the ten principal requirements of the law. The Commission did 
not adopt this finding as its own. The Commission also did not adopt 
the following finding of the examiner: 


“15. The contention here of counsel for respondent is that 
every customer was offered a ‘deal.’ But what deal? The law 
requires the same ‘deal’ on proportionally equal terms to all. 
No defined deal was here offered nor even in existence. Clearly 
the idea was to arrange each deal without reference to any other. 
This is the vice in respondent’s practice.” 


FTC v. Shell Oul Co., et al. (FTC Dkt. 6698, complaint, Jan. 4, 
1957). 

Charges of price discrimination were made by the Federal Trade 
Commission against Shell Oil Co., New York City, and two of its 
retail customers, Premier Cab Assn., Inc., and Washirgton Cab Assn., 
Inc., both of Washington, D. C. 

Charging violation of the Robinson-Patman Amendment to the 
Clayton Act, a Commission complaint alleges that Shell sells gasoline 
to these two customers at 21¢ per gallon less than charged other 
retail filling stations. Although the two Associations sell to their 
member taxicab operators, the complaint alleges, they also sell to the 
public generally. Shell knows this, the complaint states, despite the 
provision in the contracts with these two that the gasoline they pur- 
chase is not intended for resale. (The contracts were made in June 
1955.) As a result, the complaint continues, Shell is selling the same 
commodity at different prices to competing customers in violation of 
Sec. 2(a) of the Robinson-Patman law. The two Associations are 
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charged with “knowingly” inducing and receiving favored prices from 
their supplier, in violation of Sec. 2(f) of the law. 

Washington Cab Assn., Inc., is an association of taxicab operators 
and provides facilities for their benefit including a gasoline station 
at its principal location, 26th and E Sts, N. W., Washington, 
D. C. Premier Cab Assn., Inc., is a similar organization with its 
principal location and gasoline station at 2337 Sherman Ave., N. W., 
Washington. 

FTC v. Anahist Co., Inc. (FTC Dkt. 6524, consent order, Jan. 4, 
1957). 

The Federal Trade Commission approved a consent order pro- 
hibiting Anahist Co., Inc., Yonkers, N. Y., a drug manufacturer, 
from granting allowances to some, but not all, of its customers for 
radio and television advertising. ‘lhe Commission adopted an initial 
decision by Hearing Examiner J. Earl Cox approving an order agreed 
to by the company and the Commission's Bureau of Litigation. 

Anahist, along with three other drug suppliers, was originally 
charged, in complaints issued by the Commission March 5, with pay- 
ing United Cigar-Whelan Stores Corp., Brooklyn, N. Y., for partici- 
pation in television shows which it sponsored. ‘hose payments, the 
complaints had alleged, were not made available to customers com- 
peting with United-Whelan on proportionally equal terms, as is re- 
quired by Sec. 2(d) of the Robinson-Patman Amendment to the 
Clayton Act. 

The order against Anahist specifically prohibits it from paying 
compensation to any customer for radio or television advertising fur- 
nished by the customer unless payment is available to all on propor- 
tionally equal terms. Two of the other companies, Bymart-Tintair, 
Inc., and Johnson & Johnson, consented to similar orders, while the 
complaint against the third, Serutan Co., was dismissed at the request 
of both the company and the Commission's counsel. United-Whelan 
had also been charged by the Commission with “knowingly inducing 
or receiving” these favorable allowances, in violation of the FTC Act. 
That company also agreed to a consent order prohibiting this activity 
in the future. 


FTC v. Haskins Canning Corp. (FTC Dkt. 6720, complaint, Feb. 
12, 1957). 
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Haskins Canning Corp., a Maine, sardine cannery, was charged 
by the Federal Trade Commission with making illegal brokerage 
payments to some of its customers. According to a Commission com- 
plaint, the company, since January 1, 1954, has permitted its brokers 
to sell to customers either at list price or at a discount of five percent. 
On list price sales, the complaint says, the brokers themselves receive 
either a 3 or 5 percent fce (depending on whether the sardines are 
packed in cans with or without keys). On sales where the customer 
is allowed a 5 percent discount, however. the complaint continues, 
the broker receives a fee of only 10 cents per case of sardines, which 
is less than the 3 or 5 percent fees. As a result, the complaint says, 
purchasers buying at 5 percent discount are receiving, in effect, a 
brokerage amounting to the difference between 3 or 5 percent broker's 
fee and a fee of 10 cents per case. This, the complaint concludes, 
violates Sec. 2(c) of the Robinson-Patman Amendment to the Clavy- 
ton Act, which prohibits the payment of brokerage to customers 
buving for their own account. 


FTC v. Hamburg Brothers. Inc. (FTC Dkt. 6721, complaint. 


Feb. 11, 1957). 

A Pittsburgh, Pa., wholesale distributor of RCA television receivers 
was charged by the Federal Trade Commission with unlawful price 
discrimination in the resale of this product to retailers. A Commis- 
sion complaint charges that Hamburg Brothers, Inc., has given some, 
but not all, of its customers lower prices ranging from approximately 
$2.00 to $32.00 per television set, depending on the price of the set. 
The result of this discrimination, the complaint says, may be to 
lessen substantially or prevent competition between favored and non- 
favored retailers who compete. This, the complaint concludes, vio- 
lates Sec. 2(a) of the Robinson-Patman Amendment to the Clayton 
Act. According to the complaint, the company sells in a tri-state 
area, Pennsylvania, Ohio, and West Virginia, with branch offices 
located in Youngstown, Ohio, and Wheeling, W. Va. The firm’s 
annual sales are about $20 million, the complaint savs. 
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LEGISLATION 


The Select Committee on Small Business, House of Representa- 
tives (84th Congress, 2nd Session) has issued its Final Report (House 
Report No. 2970). The Committee recommends, among other things, 
that the good faith meeting of competition defense to a charge of 
discrimination where the effect of the discrimination “‘may be to 
substantially lessen competition or tend to create a monopoly”; that 
the appropriate committees consider legislation to provide an auto- 
matic injunction against a merger of big corporations, until the 
enforcement agencies have been advised of the proposed merger; 
and that Federal Trade Commission cease and desist orders issued 
under the Clayton Act become final automatically within sixty days 
unless appealed. 


Celler Committee 


Cevvter CALLS FoR STATE LEGISLATION TO MAKE BRANCH 
BANKING Laws AppLy To Hotpinc ComMPANIES 


Representative Emanuel Celler (D., N. Y.), Chairman of the 
House Committee on the Judiciary and also Chairman of its Anti- 
trust Subcommittee, recommended in testimony before the State of 
New York Joint Legislative Committee to Revise the Banking Laws 
passage of legislation to prohibit any bank holding company operating 
in this State from acquiring in the future any bank located outside 
the district prescribed for State banks. 

Under Mr. Celler’s proposal State bank holding company expan- 
sion would have to conform to statutory district lines drawn for State 
banks. These lines were intended to prevent giant banking institu- 
tions in one district from dominating the whole State. 

Mr. Celler observed that “Such legislation would mean that the 
holding company device no longer could be used in this State fo 
circumvent statutory district lines. It would stop in its tracks the 
current attempt by the same management which is restricted in its 
operation under a bank charter, to acquire through a holding com- 
pany a unit bank. operate it in the same manner a branch would be 
operated and flout the expressed will of the legislative body of this 
State regarding the establishment of branches.” 
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Mr. Celler testified that the issue of bank holding companies, 
which has been dormant for many years, has been dramatized in 
New York State by virtue of a proposal by the First National City 
Bank of New York (the nation’s second largest bank) to obtain Fed- 
eral Reserve Board permission, under the Federal Bank Holding Com- 
pany Act of 1956, to form a bank holding company with the initial 
objective of obtaining control of the County Trust Company of White 
Plains (Westchester County's largest bank by far). The entire plan, 
he pointed out, is designed to evade State branch banking laws 
prohibiting New York City banks from establishing offices outside the 
City limits. 

Mr. Celler added that Federal Reserve Board approval of this 
plan could mean the end of branch district lines in New York State 
without approval of the State legislative body and contrary to the 
wishes of duly constituted State authorities; and undermine the dual 
banking system. It would give First National City Bank not only a 
powerful position in New York City but a dominant position in West- 
chester County. 

Mr. Celler revealed that Mr. Ray M. Gidney, Comptroller of the 
Currency, on December 13, 1956 recommended Board approval of 
this plan “without delay and without investigation of the economic 
aspects or social consequences inherent in the plan, but with utter 
disregard of the public interest.” 

He testified that “Mr. Gidney in his concept of public interest 
has characteristically identified the functions of his office with the 
private interests of the banks he is supposed to regulate. It is the 
same Mr. Gidney who has blithely approved over 300 mergers in 
the four years he has occupied the important post of Comptroller of the 
Currency, without once turning down a merger application on the 
ground it would injure competition. Even one or two such refusals 
would have given Mr. Gidney some right to argue that he actually 
was considering competitive aspects. No such refusal has ever emerged 
from his office. 

Mr. Celler added that in recommending approval Mr. Gidney 
did not deviate from his normal practice of rubber-stamping any 
monopolistic bank proposal as a matter of routine. 

The First National City Bank proposal, Mr. Celler testified, would 
force other giant banking institutions in New York City in self-defense 
to utilize the same subterfuge and swallow up other banks in this State. 
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The plan could initiate a chain reaction until ultimately a handful of 
huge New York City banks through the holding company device 
would be in control of nearly every sizeable commercial bank in New 
York. This would mean that the day of independent unit banking 
would have passed. 

Mr. Celler testified that the Bank Holding Company Act of 1956 
preserved wide authority to the States to enact bank holding legis- 
lation. 

The measure which he proposes, it was noted, would supplement 
that Act and enable the State to prohibit, through the corporate de- 
vice, holding companies from being used to evade the branch banking 
laws of this State and defeat the declared policies of the State. 


CELLER INTRODUCES SERIES OF BILLS 
IN ANTITRUST PROGRAM 


Representative Emanuel Celler (D., N. Y.), Chairman of the 
House Judiciary Committee and also Chairman of its Antitrust 
Subcommittee, announced that on Tuesday, January 8, 1957, he will 
introduce 4 bills as part of his continuing program to increase effective 
enforcement of the antitrust laws and to assure the maximum realiza- 
tion of a competitive free enterprise system. These bills result from 
investigations by the Antitrust Subcommittee during the 84th Con- 
gress into the enforcement of the antimerger provisions of the Celler- 
Kefauver amendment to section 7 of the Clayton Act, the investigation 
into antitrust problems existing in industries regulated by Federal 
Commissions and Boards, and the investigation into the operations of 
‘sovernment Advisory Groups. 


i. The first bill, the Premerger Notification Bill, combines sub- 
stantially the provisions of H. R. 5948 and H. R. 9424, both of which 
passed the House of Representatives unanimously in the 84th Congress 
and were pending in the Senate when Congress adjourned. It has 
three purposes. 

The first purpose is to prevent bank mergers achieved by acquisi- 
tion of assets where the effect may be substantially to lessen competi- 
tion or to tend to create a monopoly in any section of the country. 
Section 7 of the Clayton Act, as amended by the Celler-Kefauver 
Act, now covers bank mergers achieved by stock acquisitions but fails 
to include bank mergers accomplished by means of asset acquisitions. 
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This bill will close the gap in existing law and will provide the Federal 
Reserve Board and the Attorney General with the same authority to 
move against asset acquisitions by banks as against stock acquisitions. 

The second objective of the bill is to require parties to a proposed 
merger to notify the Attorney General and the Federal Trade Com- 
mission or other appropriate Board 60 days in advance of the transac- 
tion. Under the bill, parties to a proposed merger where the combined 
capital structure would exceed $10,000,00') cannot consummate 
the transaction until 60 days after notice is given to enforcement 
officials. With the notice, merging corporations would be required to 
furnish to the Government specifically enumerated information to 
enable the Attorney General or the appropriate agency to assess the 
merger’s probable impact on competition. Willful failure to submit 
the notification or to furnish the required information would be sub- 
ject to a penalty of from $5,000 to $50,000. 

The bill sets forth 10 categories of corporate transactions which 
are exempt from the notification and waiting provisions of the bill. 
In addition, the bill requires the Federal Trade Commission or other 
appropriate Government agency, upon approval of the Attorney 
General, to establish procedures for waiving all or part of the notifica- 
tion of waiting requirements in categories of cases where notification 
and a waiting period is deemed unnecessary to effectuate enforcement 
of the antimerger law. 

The premerger notification provisions of the bill are procedural 
amendments to the Celler-Kefauver Act of 1950, which prohibits 
corporate mergers, regardless of how accomplished, where the effect 
may be substantially to lessen competition or tend to monopoly in any 
section of the countrv. These amendments are necessary in order to 
avoid the considerable time, effort and expense now required by the 
enforcement officers in searching out newspapers and trade publica- 
tions to discover proposed mergers, and in collecting economic data 
needed to determine whether a full scale investigation is warranted. 

Under the bill, failure by the Department of Justice or the Federal 
Trade Commission to bring suit within the 60 day waiting period 
does not constitute approval of the transaction or prejudice the Gov- 
ernment’s right to institute proceedings at a later date to challenge 
the legality of the merger. The bill does not establish advance agency 
approval of mergers. 














330 THE ANTITRUST BULLETIN 


The third purpose of the bill is to provide the Iederal ‘l'rade 
Commission with authority to seek a court order to prevent consum- 
mation of a merger pending the issuance of a complaint and the com- 
pletion of the Commission's administrative proceedings. ‘This amend- 
ment would give the Federal Trade Commission, which has concurrent 
jurisdiction with the Attorney General to enforce the merger provisions 
of the Clayton Act, authority similar to that now possessed by the 
Attorney General to seck a preliminary court injunction restraining 
consummation of a merger while adjudication of its legality is pend- 
ing. 

II. The second bill, the Primacy of Free Enterprise Bill, amends 
the Sherman Act by having Congress declare that it is the policy of 
the United States to maintain to the maximum extent practicable 
the American system of free competitive enterprise embodied in the 
antitrust laws. Its purpose is to establish a guide for administrative 
agencies, regulatory bodies and the courts in the exercise of their 
powers over business and arrangements involving exemptions from 
the antitrust laws. It creates a presumption in favor of free enter- 
prise which will assure that our antitrust policy favoring competition 
is not subordinated unless this is found necessary to attain other ob- 
jectives established by Congress. The bill makes it clear that Congress, 
in authorizing administrative bodies to regulate business and industry, 
intended such regulation to supplement and not to supersede our 
system of free competitive enterprise. 

Rulings by administrative bodies and judicial decisions have un- 
duly expanded authorized exemptions from the antitrust laws. Regu- 
latory bodies and the courts have vacillated in the weight required 
to be afforded to antitrust objectives in determining the public interest. 
This bill establishes a guide so that there will be greater consistenc\ 
in administrative and judicial action in this area. This bill is a 
recognition that it is time for Congress to reassert positively its belief 
that while it recognizes that competition alone will not always protect 
the public interest adequately, departures from antitrust norms should 
be kept to a minimum and that competition shall be preserved and 
encouraged in the regulated industries except where it appears that 
over-riding statutory objectives cannot be achieved under competitive 
conditions. 

Under the doctrine of primary jurisdiction, the courts of the 
United States have declined to give relief against allegedly unlawful 
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restraints of trade if it appeared that administrative agencies have 
been vested with authority to approve some or all of the activities 
challenged as illegal. The courts have withheld their powers in these 
cases out of deference to superior technical experience, commonly 
referred to as “expertise” of the regulatory agencies. One result of 
the application of this doctrine of primary jurisdiction, however, has 
been that the Attorney General has been ousted from his prescribed 
duty to enforce the antitrust laws and, in regulated industries, busi- 
ness firms involved in activities illegal under the antitrust laws have 
been granted a greater immunity than intended by Congress. 

As this doctrine of primary jurisdiction has been construed by the 
courts, the Attorney General appearing for the United States in its 
sovereign capacity to prevent and restrain violations of its criminal 
laws has been relegated to the position of a supplicant before regula- 
tory bodies. Moreover, under existing judicial decisions, the Attorney 
General must go to the administrative agency even if that body has 
never approved the activities being attacked by the United States and 
no exemption from the antitrust laws has been obtained. 

This bill would make it clear to the courts that it is the intention 
of Congress that suits brought by the United States to prevent or to 
punish activities declared to be illegal by the antitrust laws should 
not be stayed or barred on the ground that any other agency of the 
Government also has jurisdiction over the activities challenged by the 
Attorney Gencral. 


III. The third bill would add a new section to the Clayton Act 
to make the advisory group criteria promulgated by the Department 
of Justice mandatory in the organization and operation of any Gov- 
ernment sponsored advisory organization which brings competitors 
together. These criteria are that meetings must be called by and be 
under the chairmanship of full-time salaried Government officials, 
that agenda for meetings must be initiated and formulated by the 
Government, that full and complete minutes of all committee and 
subcommittee meetings must be kept and that the group's function 
must be purely advisory. 

While it is essential that Government officials secure the advice 
from industry necessary for them to discharge intelligently their ad- 
ministrative responsibilities, it is equally important that procedural 
safeguards be erected to prevent abuses which have been shown to 
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exist in the operation of advisory groups. The Antitrust Subcom- 
mittee’s investigations have demonstrated that in practice, the activi- 
ties of some advisory groups have involved delegations to private 
parties of functions which properly should reside exclusively in Gov- 
ernment officials. 

An advisory group ordinarily consists of a combination of com- 
peting business interests. As such, meetings provide an opportunity 
for agreements among the participants unrelated to their advisory 
functions. Consequently, procedures regulating advisory groups are 
needed to provide safeguards that reduce opportunity for concerted 
industry action detrimental to competition or beyond the scope of 
advisory functions requested by the Government. 

Since participants in advisory groups meet and take concerted 
action to some degree at the request of the Government, advisor) 
group procedures must contain methods by which the limits of activity 
requested by the Government may be ascertained accurately. Without 
such delineation, the Government may be embarrassed in subsequent 
attempts to prosecute participants in advisory groups for unauthorized 
acts. 

Advisory groups operate under and to a certain extent exercise 
authority from the Government. Unless responsible officials retain 
control of the advisory group, this mantle of Government authority 
is subject to abuse by the participants and the Government used as a 
vehicle for private gain. Such abuses include the extraction of 
competitive information not desired by the Government and the com- 
pelling of conformance to policies of a segment of industry. 

The operation of some advisory groups has resulted in the crea- 
tion of administrative lobbies within the Executive Branch of the 
Government and has placed the interests represented on the group 
in a favored and influential position in the routine operations of 
government and the solution of public problems. From the stand- 
point of the public policy enunciated in the antitrust laws, and the 
enforcement of those laws, there is not only the danger that these 
private organizations may abuse the circumstances which caused the 
Government to authorize meetings together of the competitors and 
use such meetings to commence or continue overt antitrust violations. 
There is also the effect that the activities of these private groups have 
on governmental decisions which have a direct bearing on industrial 
growth and concentration of economic power. 
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Any organization created by a Government official to assist him 
by furnishing advice and information necessarily must be conceived 
in the context that the organization is to be a governmental body. 
This bill would establish procedures regulating the conduct of Govern- 
ment created advisory groups to assure that all of their operations are 
those appropriate to governmental bodies 


IV. The fourth bill amends the Clayton Aci to exclude froin tax- 
able income two-thirds of the treble damages awarded private liti- 
gants who have been injured in their business or property by any 
other person or company as the result of violation of the antitrust laws. 

Treble damages are presently awarded under the antitrust laws 
as an incentive to injured persons to appear before the courts when 
antitrust violations affecting them have occurred. Private antitrust 
suits are complex, lengthy, and expensive, and small companies es- 
pecially are under a handicap in protecting themselves from antitrust 
law violators. Treble damages compensate them for the risk to their 
businesses as well as the time and expense to which they are subject 
in these suits. 

Private treble damage antitrust actions have a-twofold purpose: 
first, they operate a deterrent to antitrust violations, and, second, 
they are a significant aid to the Government in its enforcement pro- 
gram. It is important to encourage those injured to seek redress 
resulting from antitrust violations inasmuch as the Government can- 
not single-handedly detect and arrest all antitrust violations. 

The Supreme Court has held (Commissioner of Internal Revenue 
v. Glenshaw Glass Co., decided March 28, 1955) that under pres- 
ent law the amount of the treble damages that exceeds the plaintiff's 
actual damages awarded under the antitrust laws falls within the 
compass of gross income and is, therefore, taxable. This upset the 
previous rule that only the actual damages awarded in these suits 
was taxable. 

As an inducement to injured persons or companies to press their 
own suits against antitrust violators, and to insure adequate com- 
pensation for the risks and expense involved, it is desirable to have 
the two-thirds damages treated as non-taxable income. This bill 
would accomplish that purpose. 
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Sparkman Committee 


LEGISLATIVE "ANSWER TO CrEpIT PROBLEMS OF SMALL BUSINESS 
PROPOSED BY SENATOR SPARKMAN with the introduction of two bills 
tailored to meet the critical need of small companies for long-term 
capital and intermediate-term credit. In calling for prompt Con- 
gressional action on his measures, Senator Sparkman stated: “Both 
of these bills would make maximum use of existing private banking 
and investment institutions; as a matter of fact, their adoption will 
establish cooperative operations which will enable private facilities 
to meet more fully their responsibilities. In my discussions with 
bankers and others interested in this subject, I have found wide- 
spread support for these two proposals.” 







































The first bill would establish National Investment Companies 
chartered by the Federal Reserve Board. Such privatelv-owned and 
operated companies would be empowered to make long-term loans 
or invest in the stock of companies requiring such capital to expand 
their operations. The general concept of investment companies to 
serve small business has been accepted in principle by the Investment 
Bankers Association and the Committee for Economic Development, 
Senator Sparkman said. 

“Let me emphasize,” he added, “that the Investment Companies 
will cooperate with private financial institutions * * * (which) 
have no reason to fear the creation of such Investment Companies 
for they are designed to handle a different function—one not now 
being provided. The kev to their success lies in their ability to 
supplement, not compete with, existing financial institutions.” 

The second bill would create a small business insured loan plan 
whereby the Small Business Administration would guarantee up to 
90 per cent of loans made to small firms by private banks. This 
type of loan would be limited to a term of five vears with a maxi- 
mum yearly premium of 1!/. per cent. Senator Sparkman explained 
that while lender’s losses would be reimbursed up to 90 per cent, 
the uninsured 10 per cent should serve to maintain the customary 
prudence of the commercial banking svstem. 

In his discussion on the floor of both of his small business credit 
measures, Senator Sparkman emphasized that “while this scarcity 
of small-business financing has been accentuated by the present 
tight-money situation, it has been a chronic problem of small-business 
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financing. * * * Of the many small-business problems susceptible 
of legislative relief, none should take precedence over measures to 
improve the availability of financing.” 


Bitts To Hatt “Creepinc Monopro._y” INTRODUCED BY SENATOR 
JouHN SparkKMAN. In offering two bills designed to protect small 
independent enterprises against antitrust encroachments, Senator 
Sparkman warned: “It would be a grave mistake to allow creeping 
monopoly, as evidenced by current merger activity, to continue. The 
fact cannot be ignored that industrial empires are being built and 
enlarged at the expense of small business. All necessary steps must 
be taken to reduce drastically the present rate of corporate mergers.” 

The first bill would help check the rising tide of mergers by 
plugging loopholes in the basic antimerger law, Section 7 of the 
Clayton Act, which prohibits mergers that may substantially lessen 


competition or tend toward monopoly. The four major provisions 
of this bill are: 


1. No merger involving corporations having a capital structure in 
excess of $10,000,000 may take place until 60 days have elapsed 
after the parties have given notice of their merger plans to the 
Department of Justice and the Federal Trade Commission or ap- 
propriate Board. 


2. The Federal Trade Commission is empowered to seek a court 
order preventing a merger from taking place until the Commission 
has judged the legality of the proposed transaction. 


3. The purview of Section 7 is enlarged to include bank mergers 
accomplished by asset acquisition. 


4. The prohibitions of Section 7 are made applicable to mergers 
where either party is engaged in interstate commerce. 


The second antitrust measure introduced by Senator Sparkman 
would sharpen the enforcement teeth of the Clayton Act in two 
respects. First, the Act's enforcement provisions procedures would 
be brought into line with those being used by the Commission to 
enforce orders issued under Section 5 of the Federal Trade Com- 
mission Act. In addition, violation of Clavton Act orders would 
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be made subject to the same civil penalties now applicable to viola- 
tion of the Federal Trade Gommission Act orders. 

Of this bill Senator Sparkman stated: ‘As Chairman of the 
Senate Small Business Committee, my attention has frequently been 
directed to the ineffectual manner in which the Federal Trade Com- 
mission has moved to enforce orders requiring respondents to cease 
and desist from violations of the Clayton Act. Study of many of 
these cases has convinced me that, even where the Commission has 
the will to enforce, action toward compliance is seriously impaired 
by the cumbersome procedures which must be followed and by the 
lack of teeth in such procedures.” 

Senator Sparkman also reaffirmed his continued support of the 
“Equality of Opportunity” bill, a measure offering small business 
protection from the competitive evils of discriminatory pricing 
practices. 

Senator Edward J. Thye, ranking minority member of the Com- 
mittee, joined Senator Sparkman in sponsoring these two antitrust 
measures. 


ACTIVITIES 


ANTITRUST PROBLEMS 


Size, Structure, Associations, Pools and Acquisitions 
Tuesdays, 7 to 9 p. m., beginning February 26 
6 Sessions Fee: $20 
At the Willkie Building, 20 West 40th Street 


This course considers the impact of the antitrust laws on the 
transactions and situations of large and small business. It deals 
with the work of counsel in advising clients on business programs 
and policies in the light of increased enforcement activity by 
the Department of Justice and the Federal Trade Commission. 
Charting a safe course for clients, and practical advice on what 
to do and how to aid clients who are victims of trade restraints 
are discussed by Government lawyers and seasoned specialists. 
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CHAIRMAN: Jerrold G. Van Cise, Cahill, Gordon, Reindel & Ohl; 
author of PLI monograph “Understanding the Antitrust Laws” 


Feb. 26—Problems of Size and Integration 
Robert A. Bicks, Acting First Assistant, Antitrust Division, De- 
partment of Justice 
Joseph W. Burns, Fulton, Walter & Halley; formerly Chief 
Counsel, Antitrust and Monopoly Subcommittee of the Sen- 
ate Committee on the Judiciary 


Why must small as well as large companies fear the charge of 
monopoly; when are integrated operations suspect; can a large or 
integrated company select its customers or require exclusive deal- 
ing; may divisions and subsidiaries be given prices and financial as- 
sistance denied their competitors; what about leverage and aggres- 
sively seizing every opportunity. 


Mar. 5—Problems of Structure and Joint Ventures 
Cyrus V. Anderson, Assistant General Counsel, Pittsburgh Plate 
Glass Company 


Worth Rowley, Chief Trial Section, Antitrust Division, Depart- 
ment of Justice 


Is it safe to have a subsidiary; what about a partially owned sub- 
sidiary; should divisions be autonomous; are formal intracorporate 
contracts to be avoided; can a joint venture be entered into with a 
competitor; with a potential competitor; is there a distinction be- 
tween a “one-shot” and a long-term joint venture; to what extent are 
these problems also raised in foreign trade. 


Mar. 12—Problems of Trade Associations 
Richard P. Heppner, Donovan Leisure Newton & Irvine 
Earl W. Kinter, General Counsel, Federal Trade Commission 


Who should join; what activities can be pursued; may price, 
cost and production data be exchanged; how about discussions in 
meetings; the problem of subsequent informal discussions; the role 
of the attorney as policeman; when should a member resign. 
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Mar. 19—Problems of Patent Pools 
Bartholomew A. Diggins, Diggins G LeBlanc (Washington, 
D. C.); Professor of Law, Georgetown University Law School 
Marcus A. Hollabaugh, Chief Counsel, Subcommittee on Pat- 
ents and Trademarks, Senate Judiciary Committee 


The distinctions between licenses, cross-licenses and pools; what 
patents may be contributed; who may become licensors; exclusives 
vs. nonexclusives; package licensing vs. individual patent evalua- 
tions; the mechanics of administration; permissible price and other 
restraints; royalty determination; what about grant-backs. 


Mar. 26—Problems of Acquisitions and Mergers 
Seymour D. Lewis, Rosenman Goldmark Colin G Kaye; for- 
merly Chief, New York Office, Antitrust Division, Depart- 
ment of Justice 
Harry A. Babcock, Director, Bureau of Investigation, Federal 
Trade Commission 


What did Congress intend by its amendment of §7 of the Clay- 
ton Act; what does the Act now provide; what are the differences 
between horizontal, vertical and conglomerate mergers; what are 
the legal tests for determining the legality of mergers; what light 
can be gained from analysis of court opinions, Government inter- 
pretations and pending proceedings. 


Apr. 2—Problems of Acquisitions and Mergers (continued ) 
Andrew J. Graham, Rogers, Hoge & Hills; formerly Attorney, 
Federal Trade Commission 
Ephraim Jacobs, Chief, Legislation and Clearance Section, 
Antitrust Division, Department of Justice 


What are the risks to each company in an acquisition or merger; 
how can these risks be minimized before, at the time of and after 
the transaction; should advance clearance be sought from the 
Government; when, how and by whom mav the transaction bx 
attacked; what are the steps in an attack bv the Department of 
Justice and F.T.C.; how should inquiries, conferences, pleadings, 
motions for preliminary injunctions and proof be handled 
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Books 


Antitrust Problems in the Exploitation of Patents, Staff Report to 
Subcommittee No. 5 of the Committee on the Judiciary, House 
of Representatives, G. P. O., Washington, D. C. 


Judicial Doctrine of Primary Jurisdiction as Applied in Antitrust 
Suits, A Staff Report to Subcommittee No. 5 of the Committee 
on the Judiciary, House of Representatives, G. P. O., Washing- 
ton, D. C. 


Notes 


Antitrust Division's Annual Report to Attorney General 


Assistant Attorney General Victor R. Hansen, head of the Anti- 
trust Division, announced January 7, 1957 that corporate mergers 
had continued to occupy a major place in his division’s enforcement 
program during 1956. 

In a year-end report to Attorney General Brownell, Mr. Hansen 
stated : 

“Of the 46 cases the Division has filed since January 1, 1956, 
six challenge corporate mergers under the Clayton Act’s anti-merger 
provisions. Three of these cases involve interrelated mergers among 
industry leaders in the container field, two being against Continental 
Can Company and the third against Owens-Illinois Glass Company. 

“Continental is alleged to be the second largest manufacturer 
of metal cans in the United States, and a leading producer of 
other containers. The first case against Continental challenged its 
acquisition of Hazel-Atlas Glass Company, alleged to be the 
country’s second largest manufacturer of glass containers. Con- 
tinental’s next merger, with Robert Gair Company, is the basis 
for the second proceeding which charges that Continental ac- 
quired a major producer of paper and other containers, including 
shipping containers, and obtained control of a paper enterprise 
highly integrated from forest to finished product. 

“The third of the container merger cases involves Owens-Illinois 
Glass Company’s acquisition of National Container Corporation. 
Owens-Illinois is alleged to be the largest domestic producer of 
glass containers and one of the nation’s largest producers of corru- 
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gated shipping containers. As a result of the merger, it is charged 
that Owens-Illinois acquired the nation’s third largest producer of 
shipping containers made from containerboard and came into con- 
trol of a completely integrated group of facilities for the production 
of containerboard and shipping containers. The complaint alleges 
that this merger resulted in Owens-Illinois becoming the nation’s 
largest producer of shipping containers and one of the two glass 
container manufacturers with completely integrated facilities for 
the production of shipping containers. 

“In all three cases we are asking the court to require divestiture 
of the acquired assets. 

“No less important than these three suits is our recent action to 
enjoin the acquisition by Bethlehem Steel Corporation of The 
Youngstown Sheet and Tube Company, two of the largest manu- 
facturing corporations in the country. According to the complaint, 
Bethlehem and Youngstown rank second and sixth, respectively, 
among fully integrated steel companies in the United States. The 
complaint alleges that the merger would substantially lessen com- 
petition in the production and sale of a variety of products of 
the iron and steel industry including coke-oven by-products, pig 
iron, semi-finished steel products, finished steel products and oil 
well drilling and production machinery. 

“Since February 1, 1955 the Division has filed 11 actions under 
the Clayton Act’s anti-merger section. These are the only ones 
filed since the section’s 1950 amendment. 

“The 29 civil and 17 criminal cases filed in 1956 represent a 
full and well-balanced enforcement program seeking to eliminate 
conditions illegally restricting free competition. 

“A major monopoly case filed this year charges General Motors 
Corporation with monopolizing the manufacture and sale of transit 
and intercity buses and with conspiring with four bus operating 
companies to monopolize the manufacture and sale of new buses 
in the United States. The complaint alleges that between 1925 
and 1955 more than 20 manufacturers of buses have withdrawn 
from the bus manufacturing business and that no new company 
has entered the field since 1946. 

“Another case alleges that the Radio Corporation of America 
and its subsidiary, National Broadcasting Company, Inc., have un- 
lawfully combined and conspired to obtain VHF (very high fre- 
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quency) television station ownership for NBC in five of the eight 
largest markets of the United States by the unlawful use of NBC’s 
power, as an network, to grant to or withhold NBC network affili- 
ation for the television stations of NBC affiliates. 

“Other cases filed this year include, among other things, charges 
of monopolization of thermostatic temperature controls used to regu- 
late heat in gas cooking ranges: of restraint on and monopolization 
of the manufacture and sale of electrical resistance alloys and alloy 
products, and of price fixing on industrial rubber belts used in power 
transmission units in the textile, ratirodd, oil and machinery and other 
industries, as well as on home appliances. 

“Many of the cases filed charged such well-recognized viola- 
tions as price-fixing, bovcotting and customer and territorial alloca- 
tion. One such case charged that the Memphis Retail Appliance 
Dealers Association, Inc. and seven of its members have conspired 
to maintain manufacturers’ retail prices on appliances; to adhere 
to maximum limitations on trade-in allowances for used appli- 
ances; to prevent distributors from selling appliances directly to 
consumers; to eliminate the competition of discount houses with 
retailers; and to adhere to restrictive practices in advertising the 
selling prices of appliances. The complaint seeks injunctive relief 
against continuation of these practices. 

“Other cases involved charges that two major oil companies, 
Shell Oil Company and Socony Mobil Oil Company, Inc., each 
entered into illegal price-fixing agreements with independent service 
station operators who agreed to post prices pre-arranged with the 
oil company. 

“One case is against an official of Socony Mobil Oil Co. This 
is the first case the Division has brought under Section 14 of the 
Clayton Act which makes a criminal offense an act by a corporate 
officer or agent which constitutes in whole or in part a violation 
by the corporation of any penal provision of the antitrust laws. 

“Among significant court decisions for the Government this 
vear was the McKesson & Robbins decision in which the Supreme 
Court held that the ‘fair trade’ exemption from the Sherman Act, 
given to certain limited price-fixing agreements, does not include 
price-fixing agreements with independent wholesalers when made 
by a manufacturer who competes with them in selling its own 
products at wholesale. The Supreme Court also affirmed a lower 
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court decision holding that an American company had conspired 
with foreign companies to divide world markets in the manufacture 
and sale of prismatic glassware. The Court affirmed another lower 
court decision holding illegal and terminating a series of patent 
agreements allocating the manufacture and sale of machine tools 
by specified fields, pooling patent rights and organizing a patent 
holding and licensing company to carry out the pian. 

“In its decision in the duPont case that commerce in cello- 
phane had not been monopolized, the Supreme Court ruled against 
the Government in adopting 4 theory of ‘the relevant market’ in 
which ‘cross-elasticity’ of consumer demand for other products is 
to be considered in determining the existence and effect of com- 
petition on that part of commerce alleged to have been monop- 
olized. 

“A court of appeals affirmed the conviction of an association 
of shrimp and oyster fishermen and two of its officials of combining 
and conspiring to restrain trade in shrimp and oysters. Another 
court of appeals decision affirmed the conviction of four salt com- 
panies for conspiring to control prices and terms of sale for salt 
from the Great Salt Lake and to eliminate distributors who sold 
below the agreed prices. 

“Fifty-five cases were closed in 1956. The Division closed 
22 civil antitrust cases by negotiated consent judgments. Two of 
the most important of these related to cases charging monopoliza- 
tion of commerce in telephone equipment and of the tabulating 
industry. Both judgments contain extensive compulsory patent li- 
censing provisions and divestiture provisions designed to establish 
freedom in which competition may develop. 

“Consent judgments were secured in two merger actions. These 
judgments against the Hilton Hotels Corporation and the General 
Shoe Corporation will prevent these defendants from making future 
acquisitions which may substantially lessen competition or tend to 
create monopoly and they also require divestiture of certain of 
defendants’ holdings. 

“One consent judgment required a labor union to cancel pro- 
visions in collective bargaining contracts which, the Government 
charged, required vessel owners to purchase ships stores’ supplies 
only from a corporation owned by the defendant union. The judg- 
ment was negotiated after the district court had denied defen- 
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dants’ motion to dismiss on the ground that the union and its cor- 
poration were immune from the antitrust laws. 

“Other consent judgments successfully terminated charges rang- 
ing from restraints in the manufacture and sale of gear cutting and 
gear finishing machines and tools to monopolization of the booking 
of wrestlers for professional wrestling exhibitions.” 

The report noted in conclusion that 95 Government antitrust 
cases are presently pending in the federal courts. 





Wave or Mercers Forecast In Truckinc Inpustry. With 
year-end figures showing that during 1956 the industry's 2,766 Class 
I carriers had a 7.7% increase in costs with but a 6.6% increase 
in revenues, officials of major trucking companies indicated that 
in 1957 the industry trend would be toward consolidations among 
presently competing companies as a means of reducing costs and 
increasing profits. One trucking executive stated: ‘‘We are wit- 
nessing emergence of dominant companies through a process of 
merger, consolidation and expansion.” 


Major Or Companies To Be CuHarcep WitH ANTITRUST AND 
Price Frxinc Comp.aints by the National Standard Parts Associa- 
tion. The group of auto parts dealers, with a membership of 2,500 
jobbers and wholesalers of parts and accessories, plans to ask the 
Justice Department and Federal Trade Commission to cite all major 
oil companies with domination of the tire, battery, and accessory 
market at the gasoline service station level by means of “discrim- 
inatorv prices” which lessen competition. Stating that because re- 
peated requests to the oil companies to discontinue the practices 
alleged had been unavailing, the NSPA will file its antitrust com- 
plaint “in an effort to halt the practice of oil companies purchasing 
equipment for service station outlets at discriminatory prices, and 
by-passing completely distribution through automobile wholesalers.” 


Farr Trane. Jo.tEp By Decision oF EASTMAN Kopak TO ABAN- 
pon RESALE Price Maintenance. After fair trading its amateur 
cameras, films, and other photographic products for 19 years, East- 
man Kodak announced “reluctantly” that it is ending all retail fair 
trade agreements with its dealers because it is “impracticable” to 
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enforce fair trade contracts. “There are now sixteen states, plus the 
District of Columbia,” the company stated, “where it is no longer 
possible to have fair trade agreements either because no fair trade 
legislation exists or because provisions of fair trade laws have been 
held unenforceable by the courts. This situation has made the 
continued existence of a retailer fair trade agreement increasingly 


difficult and unfair to retailers.” 


Eastman indicated that the “many complaints from dealers” was 
a major reason for its decision to discontinue fair trading the ap- 
proximately 25 per cent of its annual sales which had been covered 
by resale price maintenance agreements. Dealer reaction to the an- 
nouncement indicated a belief that the action would probably result 
in smaller profit margins because prices of some items might have 
to be dropped as much as 20 per cent in order to meet competition. 


J. W. Adams Retires from FTC Post— 
Quincy Adams Succeeds Him 


The retirement of John W. Adams, 70, Chief of the Federal 
Trade Commission’s Division of Economic Evidence and Reports, 
after more than 40 years of government service, and the appointment 
of Quincy Adams to succeed him were announced December 28, 
1956 by the Commission. 





ANOTHER LarGE MANUFACTURER OF PHOTOGRAPHIC PRODUCTS 
Gave Up on Fair Trape with the announcement by Graflex, Inc., 
a subsidiary of General Precision Equipment Corp., that it was 
discontinuing fair trade agreements on its entire line because of 
“lack of controlling national law capable of uniform enforcement” 
and the “continuing disintegration of individual state support.” 
With this action, Graflex, which had fair traded its products for 
eighteen years, joined Eastman Kodak Co. and Bell & Howell Co., 
as former fair traders in the photographic field. Graflex stated. that 
its decision “. . . places all our dealers on an equal competitive 
footing where success will be directly associated with merchandising 
‘know-how.’ ” 
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Edward S. Ragsdale Named to Head 
FTC Atlanta Field Office 


Announcement that Edward S. Ragsdale, 57, formerly of Green- 
ville, S. C., will be in charge of the Federal Trade Commission’s 
branch office in Atlanta, Ga., was made today by Alex. Akerman, 
Jr., FTC’s Executive Director. 


FTC Establishes New Field Office for S. E. 


Plans to establish a Federal Trade Commission branch office 
in Atlanta, Ga. on February 4 to speed the Commission’s investiga- 
tive work in southeastern U. S. were announced today by Alex. 
Akerman, Jr., FTC’s executive director. 


Letter to the Editor 
Dear Mr. Zaidins: 


As a member of the Antitrust Bar, I feel the time has come to 
protest the general trend of articles published in the “Antitrust 
Bulletin.” 


As every practitioner and academician in the field of antitrust 
law realizes, there are divergent views on the purpose, scope, ap- 
plication and effectiveness of the existing laws in this field. However, 
as has been so adequately illustrated by the Report of the Attorney 
General’s Committee, the majority of attorneys and economists who 
deal with these laws seem to feel that although the antitrust laws 
may need certain revisions, both legislative and judicial, they are in 
the greatest part more than adequate to encourage and maintain 
free competition in the United States. 


Despite academic outbursts challenging and criticizing the sup- 
posed ineffective operation of the laws, the business lawyer who deals 
with such problems in his every-day practice and who is called upon 
to advise his clients as to the course of permissible business activity 
realizes that, if anything, the laws impose almost impossible burdens 
of compliance in certain cases; witness the still existing dilemma of 
“hard” competition versus “soft” competition. 
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It would appear that the most valuable service which could be 
performed by the “Antitrust Bulletin” would be to present articles 
by attorneys and economists which could be used as “guide posts” 
to the attorney in both practical and theoretical application of the 
antitrust laws. This is not to say that the Bulletin should not be 
used as a forum to present both sides of a question with the view 
of obtaining legislative reforms and more expert judicial interpreta- 
uuon. 


It is, therefore, greatly disturbing to find that the “Antitrust 
Bulletin” has been used primarily as a sounding-board for those 
authors desiring a “liberalization” of the laws. By “liberalization” 
I mean the view which is taken by those who advocate increased 
penalties for violations of the laws, as well as a “strengthening” 
of the laws so as to increase the burden on “Big” business. 


In addition, there appears to be too much emphasis placed on 
articles by professional men who have a particular axe to grind, e.g. 
representatives of non-chain retail groups. 


Another point which I find disturbing, although it probably is 
not an actual criticism, is a preponderance of articles by economists 
who are still under the influence of the classical and unrealistic 
schools of economics. However, this may have resulted from the 
reluctance of busy practicing attorneys to take time to formulate in 
writing their views on the antitrust laws. 


Constructively, I would suggest that the Bulletin make every 
attempt to secure articles written by those attorneys, professors and 
economists who constitute the majority of the Attorney General’s 
Committee. 


It is, of course, of interest to read the views of those who oppose 
the basing point system, oppose the use of “workable competition” 
as an antitrust guide, oppose the fair trade laws, oppose the Robin- 
son-Patman “good-faith meeting of competition” as applied by the 
Supreme Court, and oppose similar laws and decisions which have 
helped the business man, both large and small, in his attempt to 
comply in this labyrinthian field. (I should comment that I am 
aware that the Attorney General’s Committee has taken a view 
opposing fair trade, but I do not feel this is inconsistent with this 
general discussion. ) 
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On the other hand, it would appear to me, as a practicing attor- 
ney in the antitrust field, that various analyses of the existing laws 
would be in order. Additionally, I feel that the Bulletin is missing 
a great opportunity to expound views on the procedural aspects of 
the law, with one notable exception, namely the article by Richard 
K. Decker in the October 1956 issue of the Bulletin. 


I trust that the above discussion will result in a strengthening 
of your publication, and 1 know it will be of much greater practical 
use to those who deal with antitrust problems. I hope that my criti- 
cisms will not be construed as a suggestion to turn the Bulletin 
into a “How-to-Do-It” book. I also trust that my criticism will not 
be construed as advocating the elimination of divergent viewpoints; 
on the contrary, divergent viewpoints, no matter how extreme, serve 
to stimulate thought and often result in constructive results. 


In essence, my main criticism is that the Bulletin fails to picture 
a well-rounded view of the great and growing antitrust field. 


Very truly yours, 


James R. Bairp, Jr. 
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Dear Mr. Baird: 


Your letter points out an area in which we have been quite 
weak. I have tried time and time again to promote articles of a 
“bread and butter’ nature. Guide post articles are indeed valuable, 
and any such article would be a valuable contribution. 
















We have in the past published articles written by members of 
the Attorney General’s National Committee. We have had articles 
from such men as Professor S. Chesterfield Oppenheim, Professor 
M. A. Adelman, Professor Milton Handler and others. 


I promise to make every attempt in future issues to conform to 
your suggestion, since I feel compelled to state that I agree with 
you. In fact, one of our outstanding members of the Advisory Board, 
Jerrold G. Van Cise, has long been a proponent of this direction for 
the Bulletin. 


T thank you again, for your interest and constructive criticism. 
Very truly yours, 


EarLe WarrREN ZAIDINS 
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